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Appeal No.: 134/Ahd-II/2011

Stay Appl. No. 36/2011


O R D E R


The subject appeal along with Stay application No. 36 /2011 is filed by M/s. Nirav Lamination, Plot No. 146-149, Mahalaxmi Industrial Estate, Village : Iyava, Sanand-Viramgam Highway, Tal. Sanand, Dist. Ahmedabad – 382 110 (hereinafter referred to as “the said appellant”) against Order in Original No. 08/Jointl Commissioner/2011/AS dated 11.04.2011 (hereinafter referred to as ‘the impugned order’) passed by the Joint Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as ’the adjudicating authority’). 

2.
Facts of the case are that the appellant is registered with Central Excise department, bearing ECC No. AABTS0633C-XM-001, engaged in the manufacture of HDPE/PP Woven Bags, HDPE/PP Woven Fabric, Plastic Waste falling under CETH 3923.21.00, and 3926.90.99 and 3915.10.00 of Central Excise Tariff Act, 1985. During the course of audit it was observed that during the period 2007 to 2009 the appellant had received inputs viz. ‘PP Granuals’ from M/s. Reliance Industries Ltd. Jamnagar (hereinafter referred to as “the 100% EOU”) against which they availed higher than permitted Cenvat credit in respect of inputs manufactured by 100% EOU and used in the manufacture of the final products. 
3.
Incase the EOU pays excise duty under section 3 of the Central Excise Act'1944 read with serial No.1 or 2 of the Notification No. 23/2003-Central Excise dated 31.03.2003, the appellant are required to avail Cenvat credit as per formula provided in Rule 3(7)(a) of the Cenvat Credit Rules'2004. 
4.
The appellant received inputs under the invoices which were not showing serial no. of Notification No. 23/2003 and the EOU unit has paid duty of Central Excise with respect to such clearances under proviso to Section 3(1) of the Central Excise Act, 1944 and paid Education Cess and SHE thereon as required under the Finance Act,2004 and 2007. The appellant have availed credit of whole amount of CVD and claimed the admissibility of education Cess and SHE thereon under the Finance Act,2004 and 2007 and Rule 3(1)(vi) and3(1)(via, read with Rule 3(7)(b) of the Cenvat Credit Rules, 2004.
5.
In the case under reference, the appellant has wrongly availed Cenvat credit on quantum of CVD in excise duty under proviso to Section 3(1) of Central Excise Act'1944 and also availed Education Cess and SHE Cess excess/wrongly in contravention of Proviso to Rule 3(7)(a) of the Cenvat Credit Rules'2004 and utilized the same on clearance of their final products. These facts were not reported by the appellant or brought in the knowledge of the department by filing any report or return at any period of time but it came to light when their excise related records were audited whereby they had suppressed the above facts.

6.
Therefore, Show Cause Notice dated 31.08.2010 was issued to the appellant demanding wrongly taken Cenvat credit taken on quantum of CVD, Ed. Cess, and SHE Cess  under rule 14 of the Cenvat Credit Rules, 2004 read with  section 11A of Central Excise Act, 1944 along with the interest under section 11AB of Central Excise Act, 1944.  Penalty under rule 15(2) of Cenvat Credit Rules, 2004 read with section 11AC of Central Excise Act, 1944, was also proposed for contravention of the provisions of Cenvat Credit Rules'2004.

7.
The said SCN was adjudicated vide the impugned OIO and the adjudicating authority confirmed the demand of Cenvat credit Rs.52,333/-& adjusted the duty of Rs.50,789/- already paid by the appellant, along with interest of Rs.8,768/- and also imposed equal penalty under Rule 15(2) of Cenvat Credit Rules'2004  read with Section 11AC of Central Excise Act'1944 and given option under first  proviso to Section 11AC ibid, to pay penalty equivalent to 25% of the confirmed demand, if they pay the confirmed demand with interest and penalty equivalent to 25% of the confirmed demand within 30 days from the communication of impugned order. Vide impugned order also dropped remaining demand of Rs.15,33,298/-. 
8.
Being aggrieved with the impugned order, the appellant has filed the subject appeal along with stay application. In their stay application and appeal memorandum, the appellant contended, interalia, that:
· there is no dispute about the confirmation and appropriation of the amount of Rs.52,333/- which was paid with interest but objection is pertaining to penalty under Section 11 AC of the Act.

· the Appellant had taken credit as per formula under Rule 3(7) of the Cenvat Credit Rules, 2004. The said formula was amended later on and on misunderstanding the said formula, credit was availed wrongly which was debited and paid with applicable interest thereon.

· the penalty under Section 11AC of the Central Excise Act, 1944 is  imposed by invoking suppression of facts on the ground that the credit taken wrongly was pointed out by the audit party and therefore it is unreasonable and unjustifiable to hold appellant guilty.

· they placed the reliance placed on the following decisions of the Hon’ble Supreme Court of India and Tribunals.

(i)
 1978 (2) ELT (159) (S.C.)

(ii)
 2010 (250) ELT (260) (Tri. Ahd.)
4. 
Personal hearing was accorded on 06.06.2011. Shri M. A. Patel, Consultant; appeared on behalf of the appellant and reiterated the points mentioned in the memorandum of appeal. In addition to the submission made in the grounds of appeal, Shri M.A. Patel stated they have already deposited 25% penalty. He also handed over written submission and explained the issue involved. He stated that they are eligible to take credit of Rs.1,015/- (Ed. Cess) and Rs.515/- (SHE) which is sought to be denied as there is no provision to restrict the same. He stated that they are not disputing demand of Rs.50,803/-. He also stated that no penalty should have been imposed on them. The ld. Consultant, submitted in his further written submissions that the adjudicating authority has confirmed the demand of Rs.52,333/- pertaining to excess credit taken on inputs received from M/s. Reliance Industries Ltd; 100% EOU. Out of this amount, an amount of Rs.50,803/- is pertaining to the excess credit taken on CVD. This amount was already deposited on 07.09.2009 along with interest of Rs.8,768/- paid on 12.08.2009 and intimated the same under letter dated 10.09.2009, well before the issue of Show Cause Notice. It is further stated that they do not agree to formula under Rule 3(7) of the Cenvat Credit Rules under which admissible amount on Ed. Cess Rs.1,015/-and SHE Rs.515/- is worked out.  The formula under Rule 3(7) is applicable only for taking credit of CVD and not for Ed. Cess and Higher Ed. Cess and therefore under the provisions of Cenvat Credit Rules, they are entitled to avail credit of Ed. Cess and Higher Ed. Cess, which is paid by the manufacturer supplier. Therefore, confirming the amount of Ed. Cess Rs.1,015/-and SHE Rs.515/- is incorrect, illegal and without authority. He further submitted that imposition of penalty equal to the confirmed demand is not proper when the excess credit taken through mistake, has already been reversed along with interest and also intimated to officers, no notice is required to be issued as per Section 73(3) read with proviso of the Finance Act,1994. The dutiable demand raised in the SCN shows that the entire issue is about the admissibility of the credit on inputs purchased from 100% EOU, which is a matter of interpretation. And, therefore, the penalty imposed is unwarranted.  It is also pointed out that there are consistent views of the Courts and Tribunals that no penalty to be imposed in a case where the amount has been paid along with interest before the issue of show Cause Notice as well as where the issue is about the interpretation of the statue. Reliance is placed on the following decisions:

a) Omkar Steel Tubes Pvt. Ltd.-2010(255) ELT-121

b) Tidewater Shipping P. Ltd.- 2008(11) STR- 475 (Tribunal-Bang.).

c) Vishal Traders - 2010 (19) TR 509(Tri. Del).

d) Jivanbhai D. Makwana – 2010 (20) STR 605 (Guj.).

e) Rajasthan Spinning & Weaving Mills-2009 (238) ELT 3 (SC).

f) Ayodhya Distillery – 2009(233) ELT 146 (SC).
5.   Considering the facts of the case and the appellant on accepting the duty liability of Rs.50,803/-in respect of credit taken on CVD,  which they had already paid along with interest well before the issue of Show Cause Notice and also have paid  penalty equivalent to 25% of the confirmed demand in compliance to impugned order, I waive the pre- deposit of the remaining amount of duty (Ed. Cess and SHE Cess) under Section 35F of the Central Excise Act, 1944 and proceed to decide the appeal on merits.

6.
I have carefully gone through the case records, facts of the case, submission made by the appellants in their appeal memo, stay applications and further oral as well as written submissions put forth at the time of personal hearing. I find that the appellant has not disputed the major portion of duty confirmed which they had already paid before issue of Show Cause Notice but imposition of penalty under Rule 11AC of the Central Excise Act, 1944. On perusal of appeal memo and stay application, I observe that in the appeal,  issue pertaining to Cenvat credit of Ed. Cess and SHE has not been taken up but they have raised it at the time of personal hearing only by stating that they are eligible to take credit of Rs.1,015/- (Ed. Cess) and Rs.515/- (SHE); (which is sought to be denied) as there is no provision to restrict the same. I observe that the countervailing duty (CVD) is levied on the goods imported into India, equal to the duty of excise leviable on the like goods if produced or manufactured in India. It is clear that the Ed. Cess, and SHE Cess are the components of CVD. Credit of CVD is allowed as per Rule 3(vii) of Cenvat Credit Rules'2004. Therefore, I find that Ed. Cess, and SHE Cess are correctly  demanded from them and do not agree with the contention of the appellant that the formula under Rule 3(7) is applicable only for taking credit of CVD and not for Ed. Cess and Higher Ed. Cess.
7.
I find that the appellant have wrongly taken excess Cenvat Credit of CVD  including excess Cenvat Credit of Education Cess and SHE  Cess (paid on BED and calculated on the quantum of CVD) which is in contravention of the proviso to sub rule 7(a) of Rule 3 of Cenvat Credit Rules'2004 and in contravention of Rule 3(1) of Cenvat Credit Rules'2004 with intent to evade payment of duty and hence Cenvat credit availed by the appellant is inadmissible and penalty to that extent is correctly imposed.  The appellant’s contention is that  imposition of penalty equal to the confirmed demand is not proper when the excess credit taken through mistake, has already been reversed along with interest and also intimated to officers, no notice is required to be issued as per Section 73(3) read with proviso to the Finance Act,1994 is not tenable. In this regard I find that even in cases where the duty had been paid before issuance of Show Cause Notice, penalty could still be imposed as long as various elements envisaged by Section 11AC are satisfied. In this case, I find that the appellant has taken credit wrongly which was pointed out by the audit party and prior to that the appellant did not inform about this to the department and therefore, there is clear cut suppression of facts and therefore penalty is correctly  imposed under Section 11AC of the Central Excise Act, 1944. In this context, I place reliance on the judgement of Hon’ble Panjab and Haryana High Court in the case of CCE, Ludhiana V. Omkar Steel Tubes (P) Ltd. reported in 2008 (221) E.L.T.200 (P&H) wherein it was held that mere fact that the duty had been paid before issuance of show cause notice can not save the party from the provisions of Section 11AC and 11AB.
8.
In view of the above, I find that the appellant have not complied with the condition as per the proviso to sub rule 7(a) of Rule 3 of Cenvat Credit Rules'2004 and Rule 3(1) of Cenvat Credit Rules'2004. Consequent upon above, I find that the appellant is liable for penalty under Section 11AC of the Central Excise Act'1944. I, thus find that the facts & circumstances of the case laws relied upon by the appellant are different than the facts of the instant case and hence not applicable.

9.
In view of the foregoing discussion, I do not find any reasons to interfere with the decision taken by the adjudicating authority and therefore I upheld the impugned order and reject the appeal filed by the appellant. 
10.
Stay application and appeal are disposed off in above terms.

Sd/- 11.07.2011

(P. K. Jain)
F. No. : V2(39)134/Ahd-II/2011
Commissioner (Appeals-I),


Central Excise, Ahmedabad.

Attested

Sd/-
(R. N. Maurya)

Superintendent (Appeals-I)

Central Excise, Ahmedabad.

By Regd. Post A. D.

To,

M/s. Nirav Lamination,

Plot No. 146-149, Mahalaxmi Industrial Estate,

Village : Iyava, Sanand-Viramgam Highway,

Tal. Sanand, Dist. Ahmedabad – 382 110.
Copy to : -

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Joint Commissioner, Central Excise, Ahmedabad-II.

4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II for uploading on the website.

5. The Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II.

6. Guard File.

7. P.A. File.
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