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Appeal No.:175to179/Ahd-II/2011


O  R  D  E  R


The subject appeals (mentioned at column no.2 of the following table) are filed by M/s Bajaj Foods Ltd., 444, Ashwamegh Estate, Village-Changodar, Taluka-Sanand, District-Ahmedabad - 382 210 (hereinafter referred to as ‘the appellant’) against the following OIOs (mentioned at column no.3 of the following table & hereinafter referred to as ‘the impugned orders’) all passed by the Assistant Commissioner, Central Excise Division-IV, Ahmedabad-II Commissionerate (hereinafter referred to as the ‘the adjudicating authority’) :

	Sr.
No.
	Appeal No.
	OIO No.  & Date
	Period Involved
	SCN

Date
	Amount (`)

	1
	2
	3
	4
	5
	6

	1 
	175/Ahd-II/2011
	884/Rebate/2011 dtd. 31.03.2011
	October-2009
	03.01.11
	41,065/-

	2 
	176/Ahd-II/2011
	885/Rebate/2011 dtd. 31.03.2011
	October to November-09
	12.01.11
	1,60,126/-

	3 
	177/Ahd-II/2011
	886/Rebate/2011 dtd. 31.03.2011
	October-2009
	13.01.11
	15,961/-

	4 
	178/Ahd-II/2011
	887/Rebate/2011 dtd. 31.03.2011
	December-09 to January-10
	19.01.11
	96,347/-

	5 
	179/Ahd-II/2011
	888/Rebate/2011 dtd. 31.03.2011
	August to September-09
	21.01.11
	2,45,673/-


2.
The facts in brief of the case are that the appellant has filed the refund as detailed in the above table.  The appellant was a 100% EOU and got converted to DTA unit w.e.f. 01.07.2009.  They are exporting “Peanut Butter” which is exempted from duty by virtue of Not. No.3/2006-CE dated 11.03.2006.
3.
The appellant had claimed refund for the period mentioned at column no. 4 of the above table, in respect of un-utilized Cenvat Credit of the packing materials used in the manufacture of the final products exported, as there is no DTA sales.  Refund of unutilised & accumulated cenvat credit is governed under Rule 5 of Cenvat Credit Rules'2004 read with NotificationNo.5/2006-CE (N.T) dated 14.03.06. As per the said rule refund of the inputs or input services used in the manufacture of the final product cleared for export “Under Bond” or “Under Letter of Undertaking” is allowed subject to the fulfillment of the certain conditions.  As per the provisions of the Notification No. 05/2006-CE(NT) dated 14.03.2006 issued under Rule 5 of Cenvat Credit Rules'2004, a manufacturer can apply for refund of Cenvat Credit in respect of input or input services used in the manufacture of final product which is cleared for export “Under Bond” or  “Under Letter of Undertaking”, on quarterly basis. The final product “Peanut Butter” is not cleared by the appellant either under Bond or under Letter of Undertaking which is evident from the ARE-1.  Therefore the conditions of the Notification are not fulfilled and hence the appellant are not admissible for the refund claimed by them.
4.
In terms of the Not. No.5/2006-CE(NT) dated 14.03.2006, the appellant had to claim refund on quarterly basis.  The appellant had filed two separate refund claims for the month of October’2009 and third claim for the quarter October to December’2009.  Thus the appellant had claimed refund for the month of October’2009 thrice, which is not in accordance with the provisions of the notification and accordingly rendered themselves inadmissible for the refund of the accumulated cenvat credit.
5.
The final product viz. Peanut Butter classifiable under Chapter 15179020, is exempt from duty by virtue of Notification No.03/2006-CE dated 11.03.2006, as amended from time to time. As per provisions of rule 6 of the Cenvat Credit Rules, 2004, no credit can be taken on such quantity of inputs/ input services which is used in or in relation to the manufacture of exempted goods or for providing exempted services. Hence, the Cenvat Credit availed by them on the packing materials used for packing of such exempted goods i.e. Peanut Butter, is not admissible. Consequently, when the cenvat credit taken is unjustified, no refund is admissible for such purported un-utilised and accumulated Cenvat Credit as allowed under rule 5 of Cenvat Credit rules, 2004.  Hence, the refund claim filed by them in respect of the un-utilised accumulated cenvat credit availed by them on the packing material is not admissible and liable for rejection.
6.
Therefore Show Cause Notices, various dated (mentioned at column no. 5 of the above table) were issued to the appellant proposing rejection of refund claim. The Adjudicating Authority vide impugned order rejected the refund claims filed by the appellant.        

7.
On being aggrieved with the impugned Order, the appellant preferred appeal on the following grounds that:

· the refund has been filed under Section 11B of the Central Excise Act'1944 but the said refund as  not pertained to duty paid on export goods and for this reason they have mentioned  Section 11 B(2)(a) mentioned in application, therefore, the refund application can not be considered to be filed under Section 11B (2)(a) of the Central Excise Act'1944; 
· the adjudicating authority has erred in holding that they have not exported the goods under Bond or UT-1, which can be seen from the back of ARE-1 but the product itself is exempted no Bond or UT-1 is required to be executed by them, and hence they claimed the refund in proper manner and in accordance to the provisions of the Notification No. 05/2006-CE(NT) dated 14.03.2006 issued under Rule 5 of the Cenvat Credit Rules, 2004 read with Section 11B of the Central Excise Act, 1944;

· also adjudicating authority has discarded the case law put forth without giving proper justification, which is not sustainable in law and the ground for rejection of claim narrated in para 15 of the impugned order/s is also not sustainable in Law so long as it appears that the adjudicating authority has not examined the provision of sub-rule 6 of Cenvat Credit Rules, 2004 and hence such grounds are not maintained and impugned order deserved to be set aside;

· the observation of adjudicating authority in para 12 of the impugned order/s is not maintainable in law so long as though the overall period may mentioned in same but the export documents i.e. ARE-1 are not repeated and therefore, refund can not be rejected on this ground;

· the appellant relied upon the following case law:-

(i) 2010 (256) E.L.T. A91 (S.C.), Commr. v/s. S. V. Business Pvt. Ltd.    
(ii) 2010 (255) E.L.T.-197 (Guj), Commissioner of C. Excise & Customs, Surat-I v/s. Annapurna Industries Pvt. Ltd.

(iii) 2005 (179) E.L.T.159 (Tri. Bang), Kores (India) Ltd. V/s. Commissioner of C. Excise, Hyderabad.
(iv) 2010 (262) ELT 968 (Tri.Ahmd.) CCE, Ahmedabad vs. Surya International.

(v) 2010 (254) ELT 417 (H.P.) CCE. Vs. Drish Shoes Ltd.

8.
 Personal hearing for the appeal was accorded on 15.06.2011. Shri R. R. Dave, consultant, duly authorized by the appellant appeared on behalf of the appellant and reiterated the submission made in appeal.
9.
I have carefully gone through the Show Cause Notice, the impugned order, the appeal and the case law relied upon.
10.1
I find that the final product i.e. Peanut butter attracts Nil duty in terms of Notification No. 03/2006-CE dated 11.03.2006.  The appellant had availed cenvat credit on the inputs i.e. packing materials used in the packing of the goods.  Rule 6 of the Cenvat Credit Rules'2004 provides conditions for availing cenvat credit.  The same is re-produced below:

RULE 6. [Obligation of a manufacturer or producer of final products and a provider of taxable service.] — (1) The CENVAT credit shall not be allowed on such quantity of [input used in or in relation to the manufacture of exempted goods or for provision of exempted services, or input service used in or in relation to the manufacture of exempted goods and their clearance upto the place of removal or for provision of exempted services] except in the circumstances mentioned in sub-rule (2).

I find that in terms of Rule 6 of the Cenvat Credit Rules'2004, no credit is allowable on such quantity of inputs/input services/packing materials which are used in or in relation to the manufacture of exempted goods.  I thus find that the cenvat credit availed by the appellant is inadmissible.  The unutilized cenvat credit is accumulated on account of the finished goods “Peanut-Butter” being exported without payment of duty.  The appellant had claimed refund of such accumulated cenvat credit.  When the cenvat credit taken by the appellant is unjustified, refund of the same is not admissible under Rule 5 of the Cenvat Credit Rules'2004.  The adjudicating authority had rightly denied the same.
10.2
I find that the final products are not cleared either “Under Bond” or “Under Letter of Undertaking” but are cleared without payment of duty.  Refund of the unutilised cenvat credit is governed by Rule 5 of the Cenvat Credit Rules'2004 read with Notification No.5/2006-CE (N.T) dated 14.03.2006. The relevant portion of the Rule is reproduced below:
RULE 5. Refund of CENVAT credit. - Where any input or input service is used in the manufacture of final product which is cleared for export under bond or letter of undertaking, as the case may be, or used in the intermediate product cleared for export, or used in providing output service which is exported, the CENVAT credit in respect of the input or input service so used shall be allowed to be utilized by the manufacturer or provider of output service towards payment of,

(i) 
duty of excise on any final product cleared for home consumption or for export on payment of duty; or 

(ii) 
service tax on output service, 

and where for any reason such adjustment is not possible, the manufacturer or the provider of output service shall be allowed refund of such amount subject to such safeguards, conditions and limitations, as may be specified, by the Central Government, by notification :                                                   (Emphasis Supplied)

I find that the refund claim filed by the appellant is in respect of unutilised Cenvat Credit of the packing material used in the packing of “Peanut-Butter”.  “Peanut-Butter” is neither exported “Under Bond” nor “Under Letter of Undertaking”.  The condition of the Rule 5 seems not fulfilled and in such a situation refund can not be sanctioned.  Sanctioning of the refund in such a situation will be violation of the said Rule.  The adjudicating authority has rightly denied the same. 
10.3
With effect from 01.07.2009, the EOU has become DTA Unit.  The appellant had claimed refund of the accumulated cenvat credit of the packing material used in the export of their exempted finished goods “Peanut-Butter”.  The said type of refund is governed by Rule 5 of the Cenvat Credit Rules'2004 readwith Not.No.5/2006-CE(NT) dated 14.03.2006.  Relevant portion of the Notification is reproduced below:
Refund of Cenvat credit — Procedure

In exercise of the powers conferred by rule 5 of the CENVAT Credit Rules, 2004 (hereinafter referred to as the ‘said rules’), and in supercession of the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 11/2002-Central Excise (N.T.), dated 1st March, 2002, published in the Gazette of India Extraordinary, vide number G.S.R. 150(E), dated 1st March, 2002, the Central Government hereby directs that refund of CENVAT credit shall be allowed in respect of :

(a)
input or input service used in the manufacture of final product which is cleared for export under bond or letter of undertaking; 

(b)
input or input service used in providing output service which has been exported without payment of service tax, 

subject to safeguards, conditions and limitations, set out in the Appendix to this notification.

Appendix
1. The final product or the output service is exported in accordance with the procedure laid down in the Central Excise Rules, 2002, or the Export of Services Rules, 2005, as the case may be.

2. The claims for such refund are submitted not more than once for any quarter in a calendar year(Emphasis Supplied):
I find that the appellant had filed the refund claim half-hazardously.  I see from the table at Page No.4 that refund for the month of October’2009 twice.  Not only that the period of October’2009 is also covered in the claim for the quarter October-December’2009. Appellants argument that no amount is claimed twice is not relevant because I find that the notification has provided the facility to claim refund of the accumulated cenvat credit on account of export made during the quarter.  Thus the cenvat credit accumulated in respect of the goods exported during the quarter can be claimed as refund.  If otherwise, refund can not be granted.  The appellant failed to claim proportionate cenvat credit accumulated during the quarter and hence I find that it will be against the provisions of the notification, if refund is sanctioned in such a situation.  I therefore find that the adjudicating authority has rightly denied the refund on the said ground.
11.
The facts and circumstances of the case law relied upon are altogether different than the issue involved in the present case and therefore the same are of no help. The same are briefly discussed below:
· Commr. vs. S.V. Business Pvt. Ltd. is in respect of deemed credit accumulated due to exports, after withdrawal of facility.
· CCE, Surat-I vs. Annapurna Industries Pvt. Ltd. is in respect of deemed credit lapsed on introduction of compounded levy scheme.

· Kores(India) Ltd. vs. CCE, Hyderabad is in respect of admissibility of cenvat credit of capital goods, when the declaration is not filed within three months from the date of payment of duty.
· CCE, Ahmedabad vs. Surya International is in respect of the refund case under Rule 5 of the Cenvat Credit Rules'2004, where finished goods are dutiable and exported either under Rebate or under Bond.

· CCE. Vs. Drish Shoes Ltd. is also not applicable because in that case the exempted goods were cleared “Under Bond” whereas in the instant case the goods were neither cleared “Under Bond” not “Under letter of Undertaking”.
12.
In view of above discussion and findings, I do not find any reason to interfere with the view taken by the adjudicating authority in the impugned order. Accordingly, I reject the appeal filed by the appellant and upheld the impugned order. 

13.
The appeal is disposed off accordingly.
(P. K. JAIN)
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7.
I have carefully gone through the facts of the case and submissions made by the appellant. I find that the appellant has filed the refund claim under Section 11 B (2)(a) of Central excise Act, 1944. On referring the provision of Section 11 B (2)(a) of Central excise Act, 1944, I find that it does not provide for filling of refund claim but it deals with the situation when the amount of refund is not credited to consumer welfare fund but paid to the applicant. I find no justification in the contention of the appellant that to avoid any action of unjust enrichment, the provisions of Section 11B(2)(a) is incorporated in ground of appeal. I find that the appellant has not fulfilled the prime condition for claiming of refund under rule 5 of Cenvat Credit Rules'2004.  I find that the relevant date under Section 11B of Central Excise Act, 1944 in respect of refund under the said Rule 5 of CCR, 2004 is the date on which goods are cleared for export but in one case involving amount of  `.15,424, the appellant  has filed it after 1 year and therefore it was time-barred. 


I find that the final product i.e. Peanut butter is exempted from duty by virtue of Notification No. 03/2006-CE dated 11.03.2006 and since their unit was converted from EOU to a DTA unit w.e.f. 01.07.2009, no credit is allowable on such quantity of inputs/input services which are used for manufacture of exempted goods as provided under the provisions of rule 6 of the Cenvat Credit Rules'2004. Accordingly, Cenvat Credit availed by them after 01.07.2009 on the inputs used in export goods i.e. their final product is exempted and not cleared under bond  hence not eligible for refund since the conditions of Notification No.5/2006-CE (N.T) dated 14.03.06 have not been fulfilled. Hence, I find that the refund claim filed by them in respect of unutilized Cenvat Credit on the inputs/packing material availed either before or after 01.07.2009 is not admissible and liable for rejection. In this context, I rely upon the decision of the Hon’ble Tribunal in the case of M/s. Jobelle Versus Commissioner of Central Excise, Mumbai-I (reported as 2006 (203) E.L.T. 627 (Tri. - Mumbai), in the CESTAT, West Zonal Bench, Mumbai. The relevant extract of the decision is reproduced below: 

“The purpose of the sub-rule (1) of the Rule 6 of the Cenvat Credit Rules, 2002 is quite clear that Cenvat credit on inputs is not to be allowed, if the same are used in the manufacture of exempted goods. The sub-rule (5) makes an exception when exempted finished goods are either cleared to a free trade zone, SEZ, 100% EOU or are cleared for export under Bond without payment of duty. If the goods are exported on payment of duty after taking credit of duty paid on the inputs and utilizing the same, then the question of refund of input duty would not arise But is clearly the Government’s policy not to export the domestic duties, on the finished goods or on the inputs, to the International market. If refund of input duty credit is not allowed, the goods will become costly in international market and less competitive [paras 2].”
8.
The facts and circumstances of the case law relied upon are altogether different than the issue involved in the present case and therefore the same are of no help.

9.
In view of above discussion and findings, I do not find any reason to interfere with the impugned order/s. Accordingly, I reject the appeals filed by the appellant and upheld the impugned orders. 

10.
The appeals are disposed off accordingly.

O  R  D  E  R

The subject appeals (mentioned at column no.2 of the following table) are filed by M/s Bajaj Foods Ltd., 4444, Ashwamegh Estate, Village-Changodar, Taluka-Sanand, ahmedabad-382210 (hereinafter referred to as ‘the appellant’) against the OIO (mentioned at column no.3 of then following table) passed by the Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II. 

	Sr. No.
	Appeal No.
	OIO No. and Date
	Period involved
	Amount

	01
	64/Ahd-II/2010
	843/Refund/09 dtd 31.12.2009
	July 2008 to

Sept.-2008
	Rs.30,652/-



	02
	65/Ahd-II/2010
	844/Refund/09 dtd 31.12.2009
	October-08 to December-2008


	Rs.3,20,498/-




3. The facts of the case in brief are that the appellant have filed the refund claim for Rs. 30,652/-  on 11.9.09 for the quarter July to September 2008 and Rs.3,20,498/-  for the quarter October -08 to December -08 under Rule 5 of Cenvat Credit  Rules, 2004 read with  Notification No.5/2006-CE(NT)  dated 14.03.06 on the grounds that they  are not in a position to utlise the Cenvat Credit   lying in balance  in respect of  input used  in the manufacture of final product which is cleared  for export  under bond. The unit was a 100% EOU at the relevant period for which the claim was filed. DTA clearance of the unit during the F.Y. 2008-09 was Rs.74,43,190/-. The appellant could have utilised the Cenvat Credit in balance towards payment against goods cleared under DTA.   The refund claim for the period July to Sept.2008 was filed on 11.09.2009 i.e. after expiry of one year, which is in contravention of Section 11B of the Central Excise Act'1944. Further as per the S.No.2 (b) of the appendix to the Notification No.5/2006-Central Excise  (N.T.) dated 14.3.2006 the claims by the export orientated unit should be filed for each calendar month but the appellant  have filed on quarterly basis. Therefore a SCN dated 11.12.2009 and 10.12.2009 were issued to the appellant proposing rejection of refund claims. The adjudicating authority vide impunged orders (mentioned at Column 3 of the above referred table) rejected the  claims filed by the appellant.        

3.
On being aggrieved with the impugned Orders, the appellant preferred appeals on the following grounds :

·   the product Peanut Butter beinig consumed in very small quantity in India, it is not possible for them to utilise the whole of the available credit and therefore they have rightly filed the refund claim under Rule 5 of CCR, 2004 and notification no.5/2006-CE(NT) dated 14.03.06.

·   the DTA sale during the year 2008-09 is only 9.45 % of the total production therefore 100% Cenvat Credit can not be utilised. 

·   the adjudicating authority has also discarded the facts that the appellant being a 100% EOU not allowed to export the goods under claim of rebate under Rule 18 of Central Excise Rules'2002 and therefore it is compulsory for the appellant  to export the goods under Bond   under Rule 19 of Central Excise Rules'2002  with out payment of duty and therefore Cenvat Credit  availed on raw material  is unutilized in to-to against the DTA sale. 

·   they have separately mentioned details of export for the month of July , August and September -2008 and therefore the claim may be considered as submitted  on monthly basis. 

·    the appellant  has not filed more than one refund claim for the quarter i.e. July 2008 to September 2008 and therefore it is not correct to say that the appellant  has not complied the conditions of notification No.5/2006-CE(N.T) dated 14.3.2006 

·    being a 100% EOU at material time they were required to file the refund claim on monthly basis and not on quarterly basis, which is not the restriction but it is only the procedure. If 100% EOU intended to file the refund claim on monthly basis it can be filed the same but at the same time this procedure can not prevent the 100% EOU for filing the refund claim on quarterly basis.

·   the adjudicating authority has not disputed the points viz. physical export, receipt of raw material, admissibility of credit or drawback claimed under Central Excise & Service Tax Drawback Rules, 1995, which are vital objection for allowing the refund claim in terms of Notification No.5/2006-CE (N.T) dated 14.3.2006 under rule 5 of the Cenvat Credit Rules, 2004 and that when there is no dispute regarding the above points refund cannot be rejected.  

·   they relied up on the decision of the Hon’ble  tribunal Order No. A/186/WZB/AHD/2010 dated 24.2.2010 (Tri.-Ahmedabad) and the decision in the case of Fie care Biosystem, Gandhinagar Order No. A/1406-1414/WZB/Ahd/2008 dated 17.7.2008.

4.
 Personal hearing for the appeal was accorded on 7.4.2010.  Shri R.R. Dave, consultant, duly authorised by the appellant and Shri R.S.Jha, Excise Manager appeared on behalf of the appellant.  They reiterated the appeal. 

5.
I have carefully gone through the facts of the case and submissions made by the appellant. 

6.
I find that the refund claim of Rs.30,650/- is hit by limitation of time under Section 11B and the same is not disputed by the appellant in their appeal.  Therefore the refund claim is not admissible being time bar.  The other submissions are of no relevance, hence not discussed.  The appeal is not sustainable.  

7.
I find that Notification No.5/2006-CE(NT) dated 14.03.06 stipulates that the refund of CENVAT credit shall be allowed in respect of input or input service used in the manufacture of final product which is cleared for export under bond or letter of undertaking only in those circumstances where a manufacturer or provider of output service is not in a position to utilise the input credit or input service credit allowed under rule 3 of the said rules against goods exported during the quarter or month to which the claim relates. 

8.
I find that the claim was filed under the said notification for the quarter October-2008 to December-2008 on the ground that they are not able to utilise the accumulated cenvat credit during the said quarter.  I find that the appellant had also cleared their goods on payment of duty in DTA amounting to Rs. 20,00,317/- during the period  from July to September 2008 and during the entire financial year the same was Rs.74,43,190/-.  I therefore find that the appellant could have utilised the accumulated cenvat credit against the clearances in DTA.  I therefore find that the appellant was in a position to utilise the accumulated cenvat allowed under Rule 3 of the said rules.  
9.
Further, in view of the Not.No.5/2006-CE(NT) dated 14.03.06, the appellant are required to claim refund on monthly basis, whereas in the instant case the appellant had claimed on quarterly basis.  Hence the appellant are not eligible for the refund of cenvat credit in respect of input and input services used in the manufacture of their final product cleared for export under bond/LUT. 

10.
The case law in respect of M/s Kiri Dyes and Chemicals Ltd. (Order No.A/186/WZB/AHD/2010 dated 24.02.2010) relied upon by the appellant is not applicable in the instant case as in that case the assessee was unable to utilise the cenvat credit however in the instant case the appellant was in a position to utilise the cenvat credit against DTA clearances.  The other case law in respect of M/s Fine Care Biosystems [reported in 2009 (236) ELT 514 (Tri.Ahmd.)] is also not applicable as in that case the appellant had made remark on the ARE-1 that “Cenvat credit not availed” and only on that basis refund was denied.  I thus find that the facts & circumstances of the case law relied upon by the appellant are different than the facts of the instant case and hence not applicable.

11.
In view of the foregoing discussion, I do not find any reasons to interfere with the decision taken by the adjudicating authority and therefore I upheld the impugned order and set-aside the appeal.


12.  
The appeals are disposed off in above terms.

(C.M.Chandolia)
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