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Appeal No.: 129/Ahd-II/2011

Stay Appl. No.31/2011


O R D E R


The subject appeal is filed along with the stay application No. 31/2011 by M/s. Adani Gas Ltd., (De-merged undertaking of Adani Energy Ltd.) 8th Floor, Heritage Building, Ashram Road, Usmanpura, Ahmedabad -38 0013 (hereinafter referred to as ‘the appellant’) against OIO No. MP/03/OA/2011 dated 21.02.2011 (hereinafter referred to as ‘the impugned order’) passed by the Deputy Commissioner, Central Excise, Division-V, Ahmedabad-II (hereinafter referred to as the ‘adjudicating authority’).

2.
The facts of the case, in brief, are that the appellant has taken centralised registration for transmission and dispensation of CNG into the vehicles.  The appellant purchases natural gas from M/s Gujarat State Petroleum Corporation Ltd., at entry point, Hazira and gets delivery at exit point, City Station (CGS), Geratnagar, Ahmedabad for distribution to various filling stations at Ahmedabad.  The compressed CNG at high pressure, from the stationery Cascade is transmitted in to the dispenser through pipeline from where the CNG is dispensed in the vehicles.  CNG is also filled in Mobile cascades mounted on the vehicle, at the online mother station and transported to various daughter stations from where CNG is filled in various vehicles through dispenser.  The capital goods are installed at the filling stations as under:
	Sr. No.
	Location of installation of Capital goods
	Description of Capital Goods
	Status

	1
	Adani Energy Ltd.,
Sabarmati, Mehsana, Highway, Acher, Sabarmati, Ahmedabad.
	Two Compressors, two stationery cascades, three dispensers having six arms.
	Online station where manufacturing activity as mentioned above is taking place.

	2
	Adani Energy Ltd.,
AMTS Sabarmati Depo, Mehsana, Highway, Acher, Sabarmati, Ahmedabad.
	One Dispenser having two arms.
	No manufacturing activity is taking place as no compressor is installed at the premises.

	3
	Adani Energy Ltd.,
B/h. AMTS Bus Station, Paldi Cross Road, Paldi Ahmedabad.
	Two Compressors, six dispensers having twelve arms and two stationery cascades.
	Online station where manufacturing activity as mentioned above is taking place.

	4
	Adani Energy Ltd.,
AMTS Bus Station,
Paldi Cross Road, Ahmedabad.
	One dispenser having two arms.
	No manufacturing activity is taking place as no compressor is installed at the premises.

	5
	Adani Energy Ltd.,
Near Helmat Circle, Near AMTS Bus Depo, Mamnagar, Ahmedabad.
	Two Compressors, six dispensers having twelve arms, two stationery cascades.
	Online station where manufacturing activity as mentioned above is taking place.

	6
	Adani Energy Ltd.,
AMTS  Depo, Near Helmat Circle, Mamnagar, Ahmedabad.
	One dispenser having two arms.
	No manufacturing activity is taking place as no compressor is installed at the premises.



The appellant has installed one pipeline 
from the compressor at the CNG stations namely Sabarmati, Paldi and Memnagar and attached to the dispenser installed at AMTS Stations Sabarmati, Paldi and Memnagar respectively from where the CNG gas is dispensed and filled in the AMTS buses.  It was found that there was no device fitted on the CNG online stations so as to ascertain how much natural gas is received and how much compressed gas has been manufactured.  In terms of CBEC Circular No.875/13/2008-CX dated 16.10.2008, the measuring device should be on the compressor installed on the online station.  The appellant has set up the measuring device for disposal of CNG gas at the Dispenser in respect of online station and mass flow meter in respect of online Mother stations.  As per Rule 9 of the Central Excise Rules'2002 read with above referred CBEC Circular dated 16.10.2008, ‘In the case of CNG manufacturer, Central Excise Registration is to be given only in respect of those premises where CNG is actually manufactured i.e, where compressor is installed to convert Natural Gas in to compressed Natural Gas (CNG), Registration is not to be given for premises where CNG is merely dispensed.’  Accordingly, centralised registration for the CNG stations situated at AMTS Acher, Sabarmati, AMTS Paldi and AMTS Memnagar should be cancelled as no CNG is actually manufactured as no compressor is installed to convert Natural Gas into CNG.
3.
Therefore show cause notice dated 3.02.2010 was issued to the appellant proposing cancellation of registration certificate under Not. No.35/2001-CE(NT) dated 26.06.01 read with the provisions of Rule 9 of the Central Excise Rules'2002.  Penalty under Rule 27 of the Central Excise Rules'2002 was also proposed to be imposed.  The show notice was adjudicated vide impugned order whereby Central Excise registration for the Sabarmati, Paldi and Memnagar stations has been cancelled and penalty of `5000/- was imposed upon the appellant under rule 27 of the Central Excise Rules'2002 read with rule 31 of the Central Excise Rules'2002 for contravention of instructions under CBEC Circular No.875/13/2008 dated 16.10.2008.

4.
On being aggrieved the appellant had filed the instant appeal on the following grounds that:

· that the 3 premises deleted from centralised registration No.AAFCA3788DEM001 , were interlinked with CNG stations where the compressor was installed and CNG was manufactured;
· that when the AMTS have permitted them to install dispensers in the three premises under dispute, the said premises were legitimately used by them and therefore the findings of the respondent that single registration be granted only if the premise is owned or leased by the appellant, is contrary to the facts of the case;
· that the Chapter 2 of the CBEC Central Excise Manual doest not restrict the condition of single registration for more than two premises;

· that they have entered into lease agreement of CNG stations with the AMTS, as per which they were required to install the compressor as suggested by the AMTS and accordingly they had to dispense CNG to AMTS vehicles on preferential basis;
· that the three premises under dispute is adjacent to the CNG stations where CNG is actually manufactured through compressor, the respondent ought not to have deleted the said premises from centralized registration;

· that they have complied with the conditions of the Cir. No.875/13/2008-CX dated 16.10.2008, as per which single registration is to be given only in respect of those premises where CNG is actually manufactured through compressors for conversion of natural gas into CNG and also that registration is not to be given for premises where CNG is merely dispensed after being transported in mobile cascade;
· that the show cause notice was issued to them proposing cancellation of Central Excise registration whereas the adjudicating authority has deleted the three premises and therefore traveled beyond the scope of the notice;

· that penalty is imposable only when there is a malafide intention of the appellant to breach the provisions of the Central Excise law, which is not present in the instant case.
5.
Personal hearing was held on 26.04.2011 when Shri Ketan Vyas and Shri Hardik Modh, advocate on behalf of the appellant appeared before me.  They promised to deposit `5000/- within ten days.  Accordingly, the appellant had paid `5000/- vide challan No. 21 dated 16.06.2011.  Since, the amount due has been paid by the appellant, the stay application becomes in-fructuous. 
6.
I have carefully gone through the facts of the case on record and the submissions made in the grounds of appeal as well as that made at the time of personal hearing. I find that in terms of Rule 9 of the Central Excise Rules'2002 read with above referred CBEC Circular No.875/13/2008-CX dated 16.10.2008, which read as: “In the case of CNG manufacturer, Central Excise Registration is to be given only in respect of those premises where CNG is actually manufactured i.e, where compressor is installed to convert Natural Gas in to compressed Natural Gas (CNG), Registration is not to be given for premises where CNG is merely dispensed.” registration for the CNG stations can not be granted. Accordingly, centralised registration for the CNG stations situated at AMTS Acher, Sabarmati, AMTS Paldi and AMTS Memnagar should be cancelled as no CNG is actually manufactured as no compressor is installed to convert Natural Gas into CNG.  When the law provides certain conditions so as to avail a facility, then the facility can not be extended when the conditions are not fulfilled.  Therefore, the adjudicating authority while cancelling the Registration in respect of the above CNG stations has not committed any error.
7.
So far question of Penalty imposed upon the appellant under Rule 27 of the Central Excise Rules'2002 is concerned, I find that the appellant had contravened the provisions of Rule 9 of the Central Excise Rules'2002 by way of applying for registration even when they do not have the facility of manufacturing CNG, i.e. at the premises they do not have the compressor for compressing the natural gas.  Rule 27 is reproduced below:
RULE 27. General penalty. — A breach of these rules shall, where no other penalty is provided herein or in the Act, be punishable with a penalty which may extend to five thousand rupees and with confiscation of the goods in respect of which the offence is committed.
By contravening the Rule 9 of the Central Excise Rules'2002, the appellant had made themselves liable for penalty under Rule 27.  I therefore find that the adjudicating authority had not committed any error by imposing penalty on the appellant.
8.
In view of the above facts and findings, I do not find any reasons to interfere with the view taken by the adjudicating authority.  I therefore set-aside the appeal and upheld the impugned order.
9.
The appeal and the Stay Application are disposed off, in above terms. 

Sd/- 13.07.2011
(P K JAIN)

Commissioner (Appeals-I),

                                                               Central Excise, Ahmedabad.

Attested
Sd/-
(Deepak L. Arun)

Superintendent (Appeals-I)

Central Excise, Ahmedabad.

By Regd. Post A.D.

To,

M/s. Adani Gas Ltd.
(De-merged undertaking of Adani Energy Ltd.) 

8th Floor, Heritage Building, Ashram Road,
Usmanpura, Ahmedabad -38 0013.
Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II.
3. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II for upload on the website (soft copy sends on shridmc@gmail.com).
4. The Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II.
5. Guard file. 
6. P.A. file.
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