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Appeal No.126-127/Ahd-II/2011

Stay Appl. No.27-28/2011


O  R  D  E  R
The subjects appeals are filed along with the Stay Application No.27-28/20011 by M/s. SPI Containers Pvt. Ltd. 439/1-2, Sarkhej-Bavla Highway, Near Chacharwadi Bus Stop, Village Matoda, PO_Vasna, Tal-Sanand, Dist. Ahmedabad – 382 213 (hereinafter referred to as ‘the appellant’) and Shri Kamlesh C Shah, Managing Director, of ‘the appellant’ (hereinafter referred to as ‘the appellant.1’) against OIO No.5/D/2011 dated 4.04.2011 (hereinafter referred to as ‘the impugned order’) by the Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).  
2.
The facts in brief of the case are that the appellant had during the period January’2008 to August’2008 manufactured M. S. Drums as well as purchased the same from other manufacturers as raw materials and took cenvat credit amounting to `1,36,741/- on the said purchased M S Drums.  The said purchased M S Drums are not inputs for them but are the finished goods.    After purchase, they carried out the process of painting, epoxy coating and printing at their factory premises.  The appellant neither intimated about the purchase of those M S Drums to the department nor specifically mentioned in the monthly return ER-1 filed with them.  The M S Drums purchased by them do not fall under the definition of inputs defined under Rule 2(k)(i) of the Cenvat Credit Rules'2004.  Thus the appellant had contravened the provisions of Rule 3 of the Cenvat Credit Rules'2004.  Therefore Show Cause notice dated 6.04.2010 was issued to the appellant demanding wrongly availed cenvat credit of `1, 36,741/- along with interest, under Rule 14 of the Cenvat Credit Rules'2004 read with Section 11A(1) & 11AB of the Central Excise Act'1944.  Penalty under Rule 15(2) of the Cenvat Credit Rules'2004 read with Section 11AC of the Central Excise Act'1944 was also proposed on the appellant.  The Show Cause Notice was adjudicated vide impugned order whereby duty demanded is confirmed along with the interest and equal penalty was imposed under Section 11AC of the Central Excise Act'1944 on the appellant.  Penalty of `2,000/- was also imposed upon the appellant.1 under Rule 26 of the Central Excise Rules'2002.
3.
Being aggrieved with the impugned order, the appellant and the appellant.1 have filed the instant appeals on the following grounds:
· that manufacturing process like painting and coating were carried out on the purchased new drums without which they would not be usable by the buyer;
· that the notice did not allege that these processes do not amounts to manufacture, whereas the notice only refers to Cenvat Credit Rules'2004 for denial of the cenvat credit;

· that the appellant had paid more duty than the amount of cenvat credit availed by them at the time of clearance of the impugned M S Drums and for the same they rely upon the following case law:
· in the case of Keetex – 2008 (227) ELT 536 (Tri.-Mumbai)

· in the case of Ashoka Enteprises – 2008 (221) ELT 586 (Tri.-Chennai)

· in the case of Syndet India – 2004 (166) ELT 349 (Tri.-Mumbai)

· that the demand is barred by time limitation;

· that when the demand for duty / credit is not maintainable, penalty or interest would not arise and therefore they request for refund of the amount deposited;
· that the current show cause notice is the second notice covering subsequent period and therefore full facts are known to the department and therefore allegation for suppression are not correct; 
· that the entire demand is for the period of beyond one year and hence is barred by time limitation;
· that the appellant has correctly availed the cenvat credit and correctly paid the duty; 

· that the order imposing penalty can be issued only after due process of issuing notice and opportunity of hearing is given and since there is no notice issued in the present case, the order of penalty is clearly bad and in violation of principles of natural justice;
· that when penalty is imposed on the Company, separate penalty on the Director is  not required.

4.
Personal hearing in the matter was accorded on 27.04.2011, which was attended by Shri S J Vyas, Advocate, duly authorised by the appellant.  He has also given a request to decide the case on the basis of his earlier submissions and hearing held on 27.04.2011, without any further hearing. The amount being small and keeping in view, the nature of dispute, I waive the condition of pre-deposit of the amount under Section 35-F of the Central Excise Act'1944 and take up the appeal for final decision.
5.
The appellant argued that the show cause notice is time barred as the whole issue is within the knowledge of the department as the current show cause notice was issued for the subsequent period and for the earlier period the show cause notice has already been decided against which they have filed appeal in the CESTAT- Ahmedabad. 
6.
I do not find force in the argument of the appellant as it presumes that all the facts were within the knowledge of the department.  This assumption is mis-leading.  Appellant is normally manufacturing M S Drums from M S Sheets and taking credit on such sheets.  Normally, appellant is not purchasing M S Drums.  When is he manufacturing his final products from M S Drums is in his knowledge alone.  Appellant is not informing the department about the same.  In today’s Excise administration lot of trust is placed on the manufacturer and he is expected to follow the rules meticulously.  In fact, earlier the appellant has same issue and it is expected that he would change the practice or atleast inform the department whenever he is using M S Drums as inputs.  In the present case I find that the while filing ER-1 return for the respective months under dispute, the appellant have not declared that they continued taking cenvat credit on the M S Drums.  The least was expected from the appellant that they should have given a declaration along with the ER-1 showing the amount of cenvat credit availed during the month with the name of respective inputs.  Unless the said information is available with the department, it can not be said that the department was aware of the facts.  On the contrary conduct of appellant is indicating willful intention with sole intention to evade duty in total disregard of the law.  The appellants argument that the show cause notice is time barred therefore does not hold water.
6.1
I further find that under Rule 3 of the Cenvat Credit Rules'2004, the cenvat credit can be availed only on the goods (falling within the purview of Rule 2(k)(i) of the Cenvat Credit Rules'2004) to be used in or in relation to the manufacture of the finished goods.  The relevant portion of the Rule 2k(i) is reproduced below:

(k) “input” means –

(i)
all goods except light diesel oil, high speed diesel oil and motor spirit, commonly known as petrol, used in or in relation to the manufacture of the final products whether directly or indirectly and whether contained in the final product or not and includes lubricating oils, greases, cutting oils, coolants, accessories of the final products cleared along with the final product, goods used as paint, or as packing material, or as fuel, or for generation of electricity or steam used in or in relation to manufacture of final products or for any other purpose, within the factory of production;





(Emphasis Supplied)

The appellant are manufacturing M S Drums and the M S Drums purchased by the appellant does not fall within the purview of definition of inputs given under Rule 2k(i) of the Cenvat Credit Rules'2004.  Final product & input are M. S. Drum alone. The activity will obviously not amount to manufacture. Therefore, the appellant are not entitled for the cenvat credit availed by them on the M S Drums and is therefore rightly denied by the adjudicating authority.
6.2
The appellant argued that after purchase of the M S Drums they carry out the process like painting, epoxy coating and printing to make the Drums marketable and the said process amounts to manufacture.  I find that even after carrying out the process like painting, coating and printing no new product is emerged. Therefore, the said processes carried out by the appellant on the purchased M S Drums can not be considered as amounts to manufacture.  My predecessor while deciding the similar issue in the appellant’s own case, for the past period, vide OIA No.49-50/2009 dated 18.02.2009 has observed that “Manufacture is a transformation of article, which is commercially different from the one, which is converted.  The essence of manufacture is the change of one object to another for the purpose of making it marketable.  The moment there is transformation into a new commodity commercially known as a distinct and separate commodity having its own character, use and name, whether be it the result of one process or several processes ‘manufacture’ takes place”.  I entirely agree with this. I, therefore, find no reason to interfere with the view taken by the adjudicating authority.  
6.3
So far equal penalty imposed upon the appellant under Section 11AC, I find that Hon’ble Apex Court while deciding the case of Dharmendra Textile Processors – 2008 (231) ELT 3 (SC) held that there is no scope for discretion available on quantum of penalty under Section 11AC and that the penalty under section 11AC is mandatory penalty and therefore mens-rea is not an essential ingredient thereunder.  I agree with the view taken by the adjudicating authority.
6.4
When the duty is payable, interest under Section 11AB is also payable.  I find that the adjudicating authority has not committed any error by confirming the interest.
6.5
So far penalty of `2000/- imposed under Rule 26 of the Central Excise Rules'2002 on the appellant.1, I find that the same was proposed in the show cause notice (para 10 of the show cause notice refers).  I, therefore, find no weight in the argument of the appellant that the order of penalty is clearly bad and in violation of principles of natural justice.  The penalty is correctly imposed by the adjudicating authority.
6.6
The case law relied upon by the appellant are not applicable as the facts of the case are altogether different than in the instant case.  The same are briefly discussed herein below:

· The case of Keetex relates to case where the party ceased to be a manufacturer w.e.f. 9.07.2004.  The party even then availed cenvat credit of the duty paid on the inputs and also paid duty on the finished goods manufactured by them.  The facts of this case are having no relevance to the present case.  Here credit is being taken on the M S Drums which is their final product.
· The case of Ashoka Enterprises, where the process of cutting/ slitting of BOPP film in jumbo rolls into specific sizes was carried out, which was not excisable and the availment of cenvat credit was uncalled for.
· The case of Syndet India, where the appellant brought unpacked bars of detergent manufactured by other person, availed cenvat credit on the same and then packed the detergent bars by placing them inside the packing of detergent powder they manufactured and cleared packed detergent on payment of duty.
7.
In view of the above facts and findings, I do not find any reasons to interfere with the view taken by the adjudicating authority.  I therefore set-aside the appeals and upheld the impugned order.
8.
The appeals and the Stay Applications are disposed off, in above terms. 

Sd/- 13.07.2011
(P. K. JAIN)

Commissioner (Appeals-I),

                                                               Central Excise, Ahmedabad.

Attested

Sd/-
(Deepak L. Arun)

Superintendent (Appeals-I)

Central Excise, Ahmedabad.
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To,

M/s. SPI Containers Pvt. Ltd.,

439/1-2, Sarkhej-Bavla Highway, Near Chacharwadi Bus Stop,

Village Matoda, PO : Vasna, Tal-Sanand, Dist. Ahmedabad – 382 213.
Copy to :

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II.
3. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II for upload on the website (soft copy sends on shridmc@gmail.com).
4. The Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II.
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6. P.A. file.
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