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Appeal No.: 239/Ahd-II/2011


O  R  D  E  R


The subject appeal is filed by M/s. Acron Pharmaceuticals, 38/2, Main Road, G.I.D.C.Estate, Naroda, Ahmedabad-382 330 (herein after referred to as "the appellant") against Order in Original No. 07/AC/09- Rebate dated 05.10.2009 (hereinafter referred to as ‘the impugned order’) passed by the Asst. Commissioner, Central Excise, Division-IV, Ahmedabad-II  (hereinafter referred to as the ‘the adjudicating authority’). 

2.    Facts in brief of the case are that the appellant is the manufacturer of Pharmaceuticals goods falling under Chapter 30 of the First Schedule to the Central Excise Tariff Act, 1985, and holding valid Central Excise Registration No. No.AAEFA5791LXM001, and discharging central excise duty liability on the assessable value determined under Section 4A of the Central Excise Act, 1944 on the basis of MRP as notified from time to time.  The appellant had cleared free physician samples on payment of duty based on transaction value on pro-rata basis but the duty is to be paid on MRP basis under Rule 4 of the Central Excise Valuation Rules’2000.  The appellant had therefore been issued show cause notice dated 13.05.2009 demanding differential Central Excise duty amounting to ` 87,772/- along with the interest for the period 1.04.2005 to 31.03.2006 and 1.04.2006 to 31.01.2007, under the provisions of Section 11A(1) and 11AB respectively of the Central Excise Act'1944.  Equal penalty under section 11AC of the Central Excise Act'1944, was also proposed.  The show cause notice was adjudicated vide impugned order, whereby duty demanded was confirmed along with the interest and penalty equal to the duty amount was imposed.  On being aggrieved with the impugned order, the appellant has filed the instant appeal, but the appellant neither paid the duty amount nor filed the stay application.  Therefore, the appeal was dismissed for non-fulfillment of the conditions of Section 35F of the Central Excise Act'1944, without going in to the merits of the case, vide OIA No.46/2010(Ahd-II)CE/CMC/Commr(A)/Ahd. dated 13.01.2010.  The appellants appeal in the CESTAT against the above referred OIA dated 13.01.2010 was remanded vide CESTAT Order No.A/759/WZB/AHD/2011 & S/690/WZB/AHD/20110 dated 10.05.2011.  The appellant was directed to file the Stay Application within 15 days of the Order.  The appellant filed the stay Application on 11.05.2011.
3.        The appeal was filed on the following grounds:
· that their practice of paying duty on free Physician samples supplied to the parties was based on the assessable value arrived from M.R.P. less abatement and copy of the same forwarded to the revenue.

· that the samples are always with the less quantity and not of the sales packs supplied to the whole-sale dealers and to the Hospitals or Doctors (without showing M.R.P. on such samples), but show M.R.P. on the supply to the whole-sale dealers only.

· that in terms of Boards Circular No. 813/2005 dated 25-4-2005, only value of the Physician samples to be worked out under section 4 and not under section 4A because they do not print the M.R.P. on Physician samples, however they calculate the value of the samples (on pro-rata of) on the basis of assessable value on the basis of M.R.P. less abatement and pay duty on such value only.

· that it is the mistake on the part of the Central Excise Officers and not of them, when they had been paying the duty on the pro-rata basis of the assessable value. If they had not informed the Departmental Officers, it their fault?, When they had been paying duty correctly now and then also and as such had not at all evaded any duty on the Physician sample.

· that even the Honorable High Court, Bombay had wrongly dismissed the appeal filed by the Indian drug Manufacturers Association v/s. Union of India, since the validity of Board's circular No. 813/2005 dated 25/4/2005 is challenged.
4.  
Personal hearing in the matter was accorded on 13.06.2011.  Shri S.J. Vyas, Advocate, duly authorised by the appellant attended the hearing. He submitted the copies of the following case law:
· Marsha Pharma Pvt. Ltd. vs. CCE, Vadodara – 2009 (248) ELT 687 (Tri.Ahmd.)

· Cadila Pharmaceuticals Ltd. vs. CCE, Ahmedabad-II – 2008 (232) ELT 245 (Tri.-LB)

5.    I have carefully gone through the show cause notice, the impugned order, the appeal, the CESTAT Order and the case law relied upon.
6.
      I find that the issue involved in the instant case is valuation of the physician sample, supplied free of cost by the appellant, during the period 1.04.2005 to 31.01.2007, is settled in terms of the judgment of Cadila Pharmaceuticals Ltd. vs. CCE, Ahmedabad-II – 2008 (232) ELT 245 (Tri.LB).  During the hearing, even the advocate agreed that on merits judgments are in departments favour; though he is of the view that the said judgments are not correct.  The only issue left to be decided is whether the extended period can be invoked or otherwise.
7.
I find that the period covered in the show cause notice is 1.04.2005 to 31.01.2007 and show cause notice was issued on 13.05.2009.  Hon’ble Tribunal in the case of Marsha Pharma Pvt. Ltd. vs. CCE, Vadodara – 2009 (248) ELT 687 (Tri.Ahmd.) (on this very issue, commodity and facts), while allowing the appeal in respect of the demand beyond one year period and also while setting aside the penalty imposed upon the appellant held that when different interpretation were possible, extended period can not be invoked and penalty can not be levied.
The relevant portion of the case law is reproduced below:

“Therefore, it cannot be said since Board issued a circular the assessee is not entitled to entertain an opinion which is different from the circular issued. Further the very fact that Board’s circular issued in 2002 was modified in 2005 shows and also the fact that both the circulars were issued after introduction of new Rules shows that different interpretations were possible. When different interpretations were possible, extended period cannot be invoked and penalty cannot be levied. Therefore, we allow the appeal as far as the demand beyond the period of one year and we also set aside the penalty imposed on the appellants. The matter is remanded to Original Adjudicating Authority for the limited purpose of working out duty demand within limitation period of one year under Section 11A of Central Excise Act, 1944”.

I also find that an appeal against the above said Order of the Tribunal was filed in Hon’ble High Court of Gujarat, which was rejected.  

I find that the whole of the period covered in the show cause notice is of beyond one year and therefore in view of above discussion requires to be set aside.
8.
    In view of the above discussion and findings, the decision of the CESTAT, Ahmedabad, the appeal is allowed and the impugned order is set aside. 
9.     The appeal is disposed off in the above terms. 
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