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Appeal No.: 240/Ahd-II/2011



O  R  D  E  R

The subjects appeals are filed along with the Stay Application No.S-27-28/20011 by M/s. Nova Petrochemicals Ltd, Survey No. 396/403, Village: Moraiya, Sarkhej-Bavla Highway, Tal-Sanand, Dist. Ahmedabad-382 210 (hereinafter referred to as ‘the appellant’) against OIO No. 66/ADC/2009/SA dated 27.11.2009 (hereinafter referred to as ‘the impugned order’) by the Additional Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).  
2.
The facts of the case in brief are that during the scrutiny of records, while conducting audit by the Central Excise Audit Party, it was observed that the appellant had taken Service Tax Credit on Electrical Charges paid during the period from April 06 to September 06 and utilised the same in the month of April 07. The revenue alleged that the appellant had availed cenvat credit on electricity charges which cannot be considered as input services in terms of Rule 2(l) of the Cenvat Credit Rules, 2004. Accordingly, the cenvat credit of service tax amounting to Rs.23,30,228/- availed by the appellant was incorrect. The appellant reversed the Cenvat Credit of service tax amounting to Rs.23,30,228/- in the month of February 2008. Revenue on the ground that the appellant contravened the provisions of Rule 3 and Rule 4 of Cenvat Credit Rules, 2004 by availing inadmissible cenvat credit issued a show cause notice dated 25.3.2009 proposing recovery of Rs.23,30,228/- under provisions of Rules 14 of the Cenvat Credit Rules, 2004 read with proviso to Section 11A of the Central Excise Act, 1944; recovery of interest of Rs.4,88,186/- u/r 14 of the CCR read with provisions of Section 11AB of the Central Excise Act, 1944 and also proposed penalty under Section 11AC of the Act ibid. The demand proposed in the SCN was confirmed vide the impugned order.  Being aggrieved the appellant had filed appeal along with the stay application.  The stay application was decided vide Stay Order No. 02/(AHD-II)/2010 dated 04.01.2010 wherein they were directed to deposit Rs.3,00,000/- under Section 35F of the Central Excise Act, 1944 within three weeks of the receipt of the order. Against the said stay order, the appellant filed Miscellaneous application for modification of stay order.  The modification application was decided vide Order No.04/(Ahd-II)/2010 dated 19.02.2010, whereby another seven days were given to the appellant for payment of the amount as directed in the stay order.  The main appeal was decided vide OIA No.96/2010(Ahd-II)CE/CMC/Commr(A)/Ahd dated 11.03.2010, whereby their main appeal was rejected for non fulfillment of the conditions of Section 35F of the Central Excise Act'1944.
3.  
Being aggrieved with the OIA dated 11.03.2010, the appellant challenged the same before CESTAT, Ahmedabad, who vide Order No.A/846/WZB/AHD/2011 & S/700/WZB/AHD/2011 dated 10.05.2011, directed the appellant to deposit `3 lakhs within a period of four weeks and directed the Commissioner(Appeals) to decide the matter on merit after ascertaining compliance of their order.  The appellant complied the order of the CESTAT by paying `3 lakhs within a period of four weeks from the date of the order.
4.
Personal hearing in the matter was held on 12.07.2011, which was attended by Shri P P Jadeja, authorised representative of the appellant, Shri Nitin B Patel and Shri Bhurchand both Excise Managers.  Learned consultant relied upon following case law:

· Chandrapur Magnet Wires – 1996 (81) ELT 3 (SC)
· Bombay Dyeing & Mfg. Co. Ltd. – 2007 (215) ELT 3 (SC)

· CCE vs. Dynaflex Pvt. Ltd. – 2011 (266) ELT 41 (Guj.)

· CCE vs. Sweet industries – 2011 (264) ELT 349 (Guj.)
· CCE vs. Ashoka Metal Décor (P) Ltd. – 2011 (21) STR 469 (All.)
· Nicholas Piramel (I) Ltd. vs. CCE – 2008 (232) ELT 37 (Tri.-LB)

· Maruti Udyog Ltd. vs. CCE – 2006 (196) ELT 323 (Tri.Del.)

· Bidhata Industries Pvt. Ltd. – 2007 (220) ELT 919 (Tri.Mum.)

· CCE vs. Ghodavat Foods International Pvt. Ltd. – 2007 (213) ELT 447 (Tri.Mum.)

· Midas Care Pharma P. Ltd. vs. CCE – 2008 (226) ELT 412 (Tri.Mum.)

· Kyungshin Industrial Mothersons Ltd. – 2008 (228) ELT 427 (Tri.Chennai.)

· Hello Mineral Water Pvt. Ltd. – 2004 (174) ELT 422 (All.)

· CCE vs. Maruti Udyog Ltd. – 2007 (214) ELT 173 (P&H)
5.
I find that the issue to be decided in the appeal is whether the appellant is required to pay interest on the amount of wrongly availed cenvat credit for the period till the appellant reversed the same.  The other issue to be decided is whether the penalty imposed upon the appellant under Section 11AC is proper or otherwise.
6.
I first take the issue of interest, whether chargeable or otherwise.  Interest on the cenvat credit is governed by Rule 14 of the Cenvat Credit Rules'2004 read with Section 11AB of the Central Excise Act'1944.  The same is reproduced below:
RULE 14. Recovery of CENVAT credit wrongly taken or erroneously refunded. — Where the CENVAT credit has been taken or utilized wrongly or has been erroneously refunded, the same along with interest shall be recovered from the manufacturer or the provider of the output service and the provisions of sections 11A and 11AB of the Excise Act or sections 73 and 75 of the Finance Act, shall apply mutatis mutandis for effecting such recoveries.

In the present case there is no dispute that cenvat credit was taken wrongly.  On the issue of interest, I find that Hon’ble Supreme Court while deciding the issue in the case of Ind-Swift Labs. V. Union of India [2011 (265) ELT 3(SC)], at Para 20. held as below:
“20.
Therefore, the attempt of the High Court to read down the provision by way of substituting the word “OR” by an “AND” so as to give relief to the assessee is found to be erroneous. In that regard the submission of the counsel for the appellant is well-founded that once the said credit is taken the beneficiary is at liberty to utilize the same, immediately thereafter, subject to the Credit rules.

The relevant argument while concluding the above is reproduced below:
“16. A bare reading of the said Rule would indicate that the manufacturer or the provider of the output service becomes liable to pay interest along with the duty where CENVAT credit has been taken or utilized wrongly or has been erroneously refunded and that in the case of the aforesaid nature the provision of Section 11AB would apply for effecting such recovery.

17. We have very carefully read the impugned judgment and order of the High Court. The High Court proceeded by reading it down to mean that where CENVAT credit has been taken and utilized wrongly, interest should be payable from the date the CENVAT credit has been utilized wrongly for according to the High Court interest cannot be claimed simply for the reason that the CENVAT credit has been wrongly taken as such availment by itself does not create any liability of payment of excise duty. Therefore, High Court on a conjoint reading of Section 11AB of the Act and Rules 3 & 4 of the Credit Rules proceeded to hold that interest cannot be claimed from the date of wrong availment of CENVAT credit and that the interest would be payable from the date CENVAT credit is wrongly utilized. In our considered opinion, the High Court misread and misinterpreted the aforesaid Rule 14 and wrongly read it down without properly appreciating the scope and limitation thereof. A statutory provision is generally read down in order to save the said provision from being declared unconstitutional or illegal. Rule 14 specifically provides that where CENVAT credit has been taken or utilized wrongly or has been erroneously refunded, the same along with interest would be recovered from the manufacturer or the provider of the output service. The issue is as to whether the aforesaid word “OR” appearing in Rule 14, twice, could be read as “AND” by way of reading it down as has been done by the High Court. If the aforesaid provision is read as a whole we find no reason to read the word “OR” in between the expressions ‘taken’ or ‘utilized wrongly’ or has been erroneously refunded’ as the word “AND”. On the happening of any of the three aforesaid circumstances such credit becomes recoverable along with interest.

18. We do not feel that any other harmonious construction is required to be given to the aforesaid expression/provision which is clear and unambiguous as it exists all by itself. So far as Section 11AB is concerned, the same becomes relevant and applicable for the purpose of making recovery of the amount due and payable. Therefore, the High Court erroneously held that interest cannot be claimed from the date of wrong availment of CENVAT credit and that it should only be payable from the date when CENVAT credit is wrongly utilized. Besides, the rule of reading down is in itself a rule of harmonious construction in a different name. It is generally utilized to straighten the crudities or ironing out the creases to make a statute workable. This Court has repeatedly laid down that in the garb of reading down a provision it is not open to read words and expressions not found in the provision/statute and thus venture into a kind of judicial legislation. It is also held by this Court that the Rule of reading down is to be used for the limited purpose of making a particular provision workable and to bring it in harmony with other provisions of the statute……………..”.


I further find that the CBEC vide Circular No. 897/17/2009-CX. dated 3-9-2009 clarified as under:

“the Tribunal decision and the hon’ble High Court of P & H judgement in the case of CCE, Delhi-III v. Maruti Udyog Ltd. [2007 (214) E.L.T. 173 (P & H)], was delivered in the context of erstwhile Rule 57-I of the Central Excise Rules, 1944 and that the Supreme Court order (against the said High Court of P &H’s Order) is only a decision and not a judgment. Since, the Rule 14 of the CENVAT Credit Rules, 2004, is clear and unambiguous in the position that interest would be recoverable when CENVAT credit is taken or utilized wrongly, it is clarified that the interest shall be recoverable when credit has been wrongly taken, even if it has not been utilized, in terms of the wordings of the present Rule 14”.  
Subsequent to the Hon’ble Supreme Court judgment in the case of Ind-Swift Labs. V. Union of India [2011 (265) ELT 3(SC)], as discussed above, the Board vide Circular No.942/3/2011-CX dated 14.03.2011 clarified as under 

“It is observed that the issue has now been conclusively settled by the Apex Court in the departmental appeal against the above mentioned judgement of P&H High Court. The Apex Court vide its judgement dated 21-2-11 in Civil Appeal No. 1976 of 2011 [2011 (265) E.L.T. 3 (S.C.)] has set aside the aforesaid order of Hon’ble High Court. The Apex Court has ruled that “if the aforesaid provision is read as a whole we find no reason to read the word “OR” in between the expressions ‘taken or utilized wrongly or has been erroneously refunded’ as the word “AND”. On the happening of any of the three circumstances such credit becomes recoverable along with interest.” In effect, therefore, the view taken by the Board in circular dated 3-9-09 has now been endorsed by the Apex Court”.
In view of the above I find that the appellant are required to pay interest on the cenvat credit taken by the appellant.  The appeal is accordingly dismissed and the impugned order on this issue is upheld.
7.
With regard to another issue of penalty, I find that the appellant had taken cenvat credit on the basis of electricity bills.  Duty on Electricity is not levied by the Central Government and is not charged under Central Excise, Service Tax or Customs Law.  Electricity duty is therefore not included for the purpose of availing cenvat credit under the Cenvat Credit Rules'2004.  The appellant are large tax payer unit since long and is a public limited Company.  They are well aware of the fact that no cenvat credit is admissible of the duty on the electricity.  I further find that the appellant had reversed the wrongly taken credit on 29.02.2008 vide RG23 A Pt.II E.No. 2803, whereas cenvat credit was taken during the period April’2006 to September’2006.  Thus credit was reversed after one & half years.  I thus find that the credit was taken during the F.Y.2006-07 whereas debited during the F.Y.2007-08, just before the Audit from the Excise department was to take place. In the mean time a balance sheet has been prepared for the year ending March’2007, even then, the purported mistake, was not got rectified.   The appellant were informed about the Audit to take place in the month of April’2008, which they requested to postpone for one year vide their letter dated 25.02.2008, addressed to the Supdt.(Audit) and when their request was not considered, they left with no other option but to reverse the cenvat credit.  The appellant could have delayed the reversal if their request been considered.  However, I also find that being a larger unit, the appellant must have the internal system say sort of “Internal Audit” for verification of the correct availment of cenvat credit, i.e. whether any credit left to be taken or taken extra and calculation of Central Excise duty.  The appellant must have observed and then ignored the same, till approx. two year ending.  All this activity of the appellant shows the willful intention and mens-rea of the appellant to avail credit of such taxes which are at all not admissible for the purpose of availing cenvat credit.  It is very difficult rather say impossible to justify that such impugned electricity bills went unseen and unverified under the very experienced excise dealing hands and chartered accountant of such unit who has been in excise net since long.




8.
I thus find that the appellant had contravened the provision of Rule 3 & 4 of the Cenvat Credit Rules'2004, by way of availing such amount of cenvat credit which is not admissible to them.  I find that Hon’ble Supreme Court in the case of Union of India vs. Dharmendra Textile Processors [2008 (231) ELT 3 (SC)] held as under:
26. In Union Budget of 1996-97, Section 11AC of the Act was introduced. It has made the position clear that there is no scope for any discretion. In para 136 of the Union Budget reference has been made to the provision stating that the levy of penalty is a mandatory penalty. In the Notes on Clauses also the similar indication has been given.

I also find that regarding penalty, CBEC has issued Circular No. 889/09/2009-CX dated 21.05.2009 in light of the judgment’s in the case of Dharmendra Textile Processors & Others Rajasthan Spinning & Weaving Mills and Lanco Industries Ltd. reproduced as under:
“The Hon’ble Supreme Court in the case of Union of India v. Dharmendra Textile Processors and other enjoined matters 2008 (231) E.L.T. 3 (S.C.) by its pronouncement of the rule has laid the question of applicability of equal penalty under Section 11AC of the Central Excise Act, 1944 at rest. It has categorically opined that the penalty prescribed in Section 11AC is mandatory in nature and it is a civil liability.
2. After the pronouncement of the said judgment, references have been received in the Board questioning the applicability of the said judgment to the cases where the duty has been paid prior to the issue of Show Cause Notice. In this regard, I am to invite your attention to the judgment of Hon’ble Supreme Court in the case of U.O.I. v. Rajasthan Spinning & Weaving Mills and Commissioner of Customs & Central Excise v. Lanco Industries Ltd. in Civil Appeal No. 3525 of 2009 arising out of S.L.P. (Civil) No. 4078 of 2008 (copy enclosed) [Not printed here, see 2009 (238) E.L.T. 3 (S.C.)] wherein it has been clarified that when the conditions spelled out under Section 11AC of the Central Excise Act, 1944 are fulfilled, there is no discretion to reduce the mandatory penalty equal to duty even though the duty is paid before the issue of Show Cause Notice.

9.
Thus, in view of the above Board circulars, issued in light of the of Apex Court judgment, I find that the appellant are required to pay equal amount of mandatory penalty under section 11AC.
10.
I find number of cases has been cited and certain sentence in these judgment like ”Reversal of cenvat credit amounts to non taking of credit” are being cited out of context.  I further find that all the cases relied upon by the appellant are in context of cenvat credit taken and reversed, where the assessee is engaged in the manufacture of the dutiable as well as exempted goods.  Further, exemption is subject to the condition that no cenvat credit is taken on the inputs.  In such cases, at the time of taking cenvat credit it is not possible to ascertain how much quantum of the inputs on which cenvat credit has been availed will be utilised in or in relation to the manufacture of the dutiable goods or in relation to the manufacture of exempted goods.  If, after availing cenvat credit, the inputs are utilised in the manufacture of exempted goods, the cenvat credit is to be reversed in terms of Rule 6 of the Cenvat Credit Rules'2004, which is as good as cenvat credit not taken.  However, if the inputs are utilised in relation to the manufacture of the dutiable goods, then the cenvat credit is utilised for payment of duty on the finished goods manufactured. Thus the catena of cases relied by the appellant are in different situation.  Situation in the present case is altogether Here it is a case of availing cenvat credit of the service charge on Electricity Bill, which is neither collected by the department / Cent. Govt. nor is specified duty under the Cenvat Credit Rules'2004.  On the contrary, the latest Apex Court judgment [2011 (265) ELT 3(SC)] covers exactly the situation in the present case.  
11.
The appeal is dismissed in view of the above facts & findings.  The impugned order is up-held.
Sd/- 20.07.2011
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