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Appeal No.: 241-243/Ahd-II/2011


O  R  D  E  R

The subject appeal is filed by M/s. India Sales, Opposite Jaipur Golden Transport, Galaxy Cinema Road, NH No.8, Naroda, Ahmedabad-382 330 (hereinafter referred to as ‘the appellant’), Shri Nanjibhai Hansrajbhai Patel, Partner of the appellant (hereinafter referred to ‘the appellant.1’)and Shri P.R. Laxminarayanan, Advisor Marketing, of M/s. Khira Steel Works Pvt. Ltd. Kubernagar (hereinafter referred to as ‘the appellant.2’) along with the stay application No.14-16/2011, against the Order In Original No. 01/AC/2011-Demand dated 17.01.2011 (hereinafter referred to as ‘the impugned order’) passed by the Assistant Commissioner, Central Excise, Division-I, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).

2.
The facts in brief of the case are that the appellant had manufactured and cleared work station under the LOGO of the buyer M/s Khira Steel Works Pvt. Ltd. Kubernagar (hereinafter referred to as ‘the buyer’) from the raw material either received from the buyer or purchased from the open market as per the buyers instructions.  The work station is manufactured by assembling stand, drawer, panel, foot rest and table top on verbal instructions from buyer over telephone regarding its size, quantity, quality and delivery schedule.  The said work station are cleared bearing LOGO of other manufacturer, without payment of appropriate Central Excise duty, availing the benefit of notification No.8/2003-CE dated 1.03.2003.  Para 4 of the notification provides that the exemption shall not apply to specified goods bearing brand name, whether registered or not of another person.  Thus the appellant has contravened the provisions of rule 4, 5, 6, 8 & 11 of the Central Excise Rules'2002.  During the year 2004-05, 2005-06 and the 2006-07 the appellant had cleared the work stations valuing `8,99,187/-, `8,41,925/- and `9,81,325/- respectively.  The total Central Excise duty on the said clearance value involved was `4,42,946/- (`1,45,392/- + `1,37,402/- + `1,60,152/-).  Therefore, for violation of rule 4, 5, 6, 8 & 11 of the Central Excise Rules'2002, the appellant had been issued show cause notice dated 28.01.2010 demanding Central Excise duty amounting to `4,42,946/- along with interest under Section 11A(1) & 11AB of the Central Excise Act'1944.  Penalty under Section 11AC of the Central Excise Act'1944 read with rule 25 of the Cenvat Credit Rules'2004 was also proposed.  Shri Nanjibhai Hansrajbhai Patel, Partner of the appellant and Shri P.R. Laxminarayanan, Advisor Marketing of the buyer have concerned themselves in transporting, removing, depositing, keeping and selling the excisable goods which they knew were liable for confiscation under the Central Excise Act'1944 and therefore penalty under rule 26(1) of the Central Excise Rules'2002 was proposed on both of them.  The show cause notice was adjudicated vide impugned order, thereby the duty demanded was confirmed along with the interest and equal penalty was imposed on the appellant.  Penalty of `25,000/-each was also imposed on the appellant.1 and appellant.2 under rule 26(1) of the Central Excise Rules'2002.  On being aggrieved, the appellant has filed the instant appeal alongwith the Stay Application.  The Stay Application was decided vide Stay Order No.07-09(Ahd-II)/2011 dated 28.03.2011, whereby the appellant was directed to deposit 25% of the duty and penalty amount confirmed as pre-deposit, whereas the appellant.1 and appellant.2 were directed to deposit 50% of the penalty imposed upon them as pre-deposit.  The appellant neither complied with the Stay Order nor filed any modification application instead vide letter dated 23.04.2011 on behalf of all the appellant, the advocate requested not to dismiss the appeal.  The appeal was therefore dismissed for non compliance of the Stay Order vide OIA No.128-130/2011(Ahd-II)CE/CMC/Commr(A)/Ahd dated 26.04.2011.  The amount, as directed to be deposited as pre-deposit vide Stay Order, was paid by the appellant’s on 29.04.2011.  The OIA dated 26.04.2011 was challenged in the Hon’ble High Court of Gujarat.  Hon’ble High Court vide Order dated 23.06.2011 set aside the OIA dated 26.04.2011 and directed this Appellate to decide the issue on merits.  The Appeal is therefore once again came up for decision on merits.
 3.
The appeals against the impugned order, is filed on the following grounds:

· that Shri Laxminarayan is retired and is no longer associated with the Company;

· that the goods manufactured by the appellant were handed over to the employees and representatives of M/s Khira, who used to affix their brand name on the work station before taking away the goods from the appellant’s factory;
· that they sold the goods to M/s Khira and availed SSI exemption only during 2004-05 to 2006-07;

· that the brand name is affixed by the representatives of the buyer after transfer of ownership of the goods;
· that they rely upon the following case laws:
· Associated Strips Ltd. – 2002 (143) ELT 131

· Escorts JCB Ltd. – 2002 (146) ELT 31 (SC)

· Accurate Meters Ltd. – 2009 (235) ELT 581 (SC)

· that it was not denied by anyone that the LOGO was affixed before the goods left the premises of the appellant;

· that the possession of the goods passed on to the buyer after handing over to the transporter, as mutually agreed and thus sale stood concluded when the appellant handed over the goods to the representatives of the buyer;

· that the exemption could have been denied only if the brand name of another person was affixed by the appellant himself but not when the brand name was put on the goods by the buyer after taking delivery of the goods in the factory of the appellant;
· that it was equally relevant to consider whether the brand name was affixed on the goods after the sale took place or it was before the appellant sold the goods to the buyer.

4.
Personal hearing was accorded on 20.07.2011, which was attended by Smt. Shilpa P. Dave, Advocate duly authorised by the appellants. She handed over the copies of the case law, relied upon by them.
5.  
I have carefully gone through the SCN, the Impugned Order, the Appeal and the case law relied upon.   
6.
I find that the goods “Work Station” under the LOGO of the buyer M/s. Khira Steel Works Pvt. Ltd., Kubernagar, Ahmedabad, were cleared from the factory of the appellant, availing the benefit of Notification No.8/2003-CE dated 01.03.2003.  I find that in terms of Para 4 of the notification the exemption shall not apply to specified goods bearing brand name, whether registered or not of another person.  I find that there is no dispute regarding the fact that the Logo was affixed within the premises of the appellant factory and also the fact that the logo was affixed before the goods had left from the factory premises.  The appellant argued that the logo is affixed by the representatives of the buyer and that was after the sale took place and the goods were handed over to the buyer‘s representative in the factory itself.  It was further argued that since buyers representative themselves affix the logo on the goods, it can not be said that the logo was fixed by them and they are therefore, eligible for the benefit of Notification No. 8/2003-CE dated 01.03.2003.
I find that in terms of Section 4 of the Central Excise Act'1944, the place of removal in the instant case is the factory.  The relevant portion of the Section is reproduced below:
SECTION 4
:
Valuation of excisable goods for purposes of charging of duty of excise : (1) Where under this Act, the duty of excise is chargeable on any excisable goods with reference to their value, then, on each removal of the goods, such value shall - 

(a) in a case where the goods are sold by the assessee, for delivery at the time and place of the removal, the assessee and the buyer of the goods are not related and the price is the sole consideration for the sale, be the transaction value;

************

************

************

(c) “place of removal” means -

(i) a factory or any other place or premises of production or manufacture of the excisable goods;


I further find that factory and sale are defined in Section 2 of the Central Excise Act'1944, the definitions are reproduced below:

(e) “factory”  means any premises, including the precincts thereof, wherein or in any part of which excisable goods other than salt are manufactured, or wherein or in any part of which any manufacturing process connected with the production of these goods is being carried on or is ordinarily carried on;

(h) “sale” and “purchase”, with their grammatical variations and cognate expressions, mean any transfer of the possession of goods by one person to another in the ordinary course of trade or business for cash or deferred payment or other valuable consideration;

I further find that duty is to be paid on removal in terms of Rule 4 of the Central Excise Rules'2002.  Relevant portion of the Rule is reproduced below:

RULE 4. Duty payable on removal. — (1) Every person who produces or manufactures any excisable goods, or who stores such goods in a warehouse, shall pay the duty leviable on such goods in the manner provided in rule 8 or under any other law, and no excisable goods, on which any duty is payable, shall be removed without payment of duty from any place, where they are produced or manufactured, or from a warehouse, unless otherwise provided :


In view of the above definitions given in the Section and the Rule, I find that the duty is to be paid on removal of the goods from the factory i.e. the premises where the goods are manufactured.  I find that the sale and removal of the goods takes place when the goods are handed over to the buyer under the cover of the invoice or any sale document.  I find that the appellant and their buyer had no written agreement between them for manufacture and sale of the goods and in its absence the conditions whatsoever given / mentioned on the sales documents is considerable. In the instant case the appellant had raised TAX INVOICE.  I find that the appellant had in the TAX INVOICE issued by them clearly mentioned that “our responsibility ceases as soon as the goods dispatched from our factory/ Godown”.  Further I also find that in the TAX INVOICE nothing like inspection of the goods or fixing of logo was mentioned.  This means that the responsibility of the goods till they are removed from their factory lies with the appellant.  When the responsibility of the goods within the factory lies with the appellant, it can not be said that they are not responsible for the affixing of the Brand Name on the goods even when it was within the factory.  Thus whoever has fixed the Brand Name but if the goods are within factory premises of the appellant, it is the responsibility of the appellant and fixing of the Brand Name on the goods will be treated as if affixed by the appellant only.  Thus the argument of the appellant that they have not affixed the logo on the goods and that the logo was affixed by their buyer within their factory after the goods being handed over to them, does not hold water and is quashed in view of foregoing discussions.  Thus the goods on which logo was affixed before its removal from the factory, were bearing brand name of another person and are liable to Central Excise duty in as much as the benefit of the Not. No.8/2003-Central Excise (NT) dated 1.03.2003, availed by them is not admissible to them.
6.1
Since place of removal is factory, activities within the factory can not be vivisected.  Goods as these came out have to be assessed to duty.  I further find that CBEC while deciding the classification of lift i.e. whether classified as lift or its part, vide Circular No.16/89 dated 19.04.89 held that duty would be charged on the goods leaving the factory in the condition in which they are removed. Thus, if together they can be regarded as lifts in unassembled/disassembled condition or having the essential character of lifts, they would be assessed under heading 84.28, otherwise such parts and components would be assessed under heading 84.31.

6.2
I further find that while deciding the issue of aerial ropeway system Hon’ble Tribunal in the case of Ganpati Ropeways Pvt. Ltd.- 1999 (112) ELT 395 (Tribunal) held that the parts at site will not constitute an aerial passenger ropeway system in unassembled or disassembled form. Relevant portion reproduced below:

“Therefore, it cannot be held that the parts at site will constitute an aerial passenger ropeway stem in unassembled or disassembled from. our view finds support from the decision of the Tribunal in the case of Space Age Engineering Projects P. Ltd. v. Collector of Central Excise, Pune reported in 1995 (78) E.L.T. 544 considered Rule 2(a) of the Interpretative Rules to the CETA 1985. Relevant portion is reproduced below :

The form in which the goods are cleared from the factory is the criterion for classification (even under erstwhile Central Excise Tariff which did not have any Interpretative Rules) as has been held by the Tribunal in the case of Collector of Central Excise v. M.M. Rubber Co. Ltd., reported in 1989 (41) E.L.T. 343 (Tribunal) cited by learned Departmental Representative supra”.                 (Emphasis Supplied) 

6.3
I further find that Hon’ble Apex Court in the case of Union of India vs. J G Glass Industries Ltd. – 1998 (097) ELT 5(S.C.), while deciding the issue that “whether printing on glass bottles amounts to manufacture within the meaning of Section 2(f) of the Central Excise Act, 1944”  has taken the view that printing on glass bottles does not amount to manufacture as no new commodity comes into existence.  Apex Court has further held as below: 
“23.
Insofar as Civil Appeal No. 2882 of 1993 is  concerned, the contention of the appellant has to be accepted on the facts of the case. It is not in dispute that the printing on the bottles is also carried out in the same factory where the bottles are manufactured and the ultimate product which happens to be the excisable item at the gate of the factory is the printed bottle as such. Hence, the value of printed bottles including printing charges is the assessable value of the excisable goods and duty is chargeable thereon. The decision of the High Court is erroneous inasmuch as it has failed to take note of the fact that the printing on the bottles is also completed within the same factory premises. Hence, the appeal is allowed. The judgment of the High Court is set aside. The order of the Collector dated 7-7-1983 in F. No. RO-943/83 is restored”.

6.4
I find that the appellant.1 was aware of all the facts and the activities of the appellant.  He therefore can no escape from the purview of the Rule 26 of the Central Excise Rules'2002 in terms of which if a person concerns himself in manufacturing, transporting, removing, depositing, keeping and selling the excisable goods which he knew or had reason to believe were liable for confiscation under the Central Excise Act'1944.  The appellant.1 has thus been rightly penalised by the adjudicating authority and I find no reasons interfering it.
6.5
I find that the appellant.2 facilitated the appellant in availing the exemption they are not entitled for.  He was aware of all the facts and the activities of the appellant that logo, belonging to them, was affixed on the goods, they have purchased.  He, therefore, can not escape from the purview of the Rule 26 of the Central Excise Rules'2002 in terms of which if a person concerns himself in manufacturing, transporting, removing, depositing, keeping and selling the excisable goods which he knew or had reason to believe were liable for confiscation under the Central Excise Act'1944. The appellant.2 has thus been rightly penalised by the adjudicating authority and I find no reasons interfering it.

6.6
The case law relied upon by the appellant are the same cases which had been relied upon before the adjudicating authority.  The same are not applicable in as much as the facts of the cases and the issue involved are altogether different than the issue involved in the present case.  All those cases are briefly stated herein below:
· Issue in the case of Associated Strips Ltd. – 2002 (143) ELT 131 (Tri.Del.) relates to what would be the place of removal and valuation of the goods;

· Issue in the case of Accurate Meters Ltd. – 2009 (235) ELT 581 (S.C.) relates to freight & Insurance charges to be included in the assessable value or not;

· Issue in the case of Escorts JCB Ltd. – 2002 (146) ELT 31 (S.C.) relates to whether Freight & Insurance during transit of goods arranged by the buyer will be included in the assessable value;

However, in the instant case, basic issue is whether or not duty is to be charged on the goods in the form these leave the factory.

7.
In view of the foregoing discussion and findings, it can not be said that the impugned order suffers from any legal infirmity so as to warrant interference.

8.
The appeals are rejected and disposed off accordingly. 

Sd/- 22.07.2011
(P. K. JAIN)
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