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Appeal No.: 186/Ahd-II/2011


O R D E R


The subject appeal is filed by M/s. Maize Products, P. O. Kathwada, Ahmedabad - 382 430 (hereinafter referred as ‘the appellant’), against the OIO No. MP/06/Dem./11-12 dated 09.05.2011 (hereinafter referred to as ‘the impugned orders’) passed by the Assistant Commissioner, Central Excise Division-III, Ahmedabad-II Commissionerate (hereinafter referred to as the ‘the adjudicating authority’).  
2.
The facts in brief of the case are that the during the period from April-2010 to December-2010, the appellant has availed the services of their jurisdictional Central Excise Officers for examination and sealing of export cargo as and when they have cleared their goods for export under the supervision of excise officers.  The Central Excise Officers of jurisdictional range office have rendered their service accordingly. The appellant are liable to pay Merchant Overtime Fees (referred to as ‘MOT Charges’) for the services rendered by the jurisdictional range officers for export work even during office working hours as levied under Customs (Fees for Rendering Services by Customs Officers) Regulations, 1998, in view of Central Board of Excise & Customs (CBEC)’s Circular No. 31/2003-Customs, dated 07.04.2003 and Trade Notice No. 17/2007 (Basic No. 14/2007) dated 25.04.2007 issued by the Commissioner of Central Excise, Ahmedabad-II, which they have not paid.  Therefore a SCN dated 08.03.2011 was issued to the appellant proposing recovery of the MOT charges of `1,10,240/- and also proposing penalty on the appellant for non payment of the MOT charges. The SCN was adjudicated vide impugned order whereby the demand of MOT charges of `1,10,240/- was confirmed and penalty of `One Lac was imposed upon the appellant.
3.
On being aggrieved with the impugned Order, the appellant preferred appeal on the following grounds that:

· the demand of `1,1,240/- for the period from April-2010 to 31.12.2010 was ex-facie illegal unauthorized because no provision under the Customs Act or the Regulations framed thereunder impower’s the Revenue to issue a recovery notice for MOT charges and there is o provision under the law for the time being in force for raising a demand for such a larger period . the Assistant Commissioner has thus, acted wholly jurisdiction in confirming demand of `1,10,240/- under a noticed dated 08.03.2011 though the amount admittedly pertained to the period in past i.e. from April to December-2010;
· the SCN was issued under Section 36 of the Customs Act, and therefore, the appellant ahs pointed out in the reply what there was no provision under the said Section for issuing a show cause notice or a demand notice and therefore, these proceedings under Section 36 of the said Act were illegal. The appellant has also pointed out in the said reply a similar situation that arose with regard to the provision of the Central Excise Act, 1944 when Section 11D of the said Act has to be amended so as to contain therein a specific provision for issuing a SCN for recovery of amount of recovered by an assessee representing duty but not credit to the Central Government’s account. The judgement of the Hon’ble Madras High Court in the case of Eternit Everest Ltd. – 1997 (89) ELT 28 relied upon by the appellant in this regard was very apt and appropriate to the situation regarding Section 36 of the Customs Act also but the Assistant Commissioner has just ignored this vital issue as regards jurisdiction of the authorities in issuing notice fore recovery of MOT.
· There is not only a violation of the principles of natural justice in the adjudication of part of the Assistant Commissioner, who has not considered this vital issue of jurisdiction, but it is also clear that no notice under Section 36 of the Act could have been issued for recovery of MOT when no such authority was vested in the Government officers to initiated recovery proceedings thereunder and ;

· the Assistant Comm

· that they rely upon the following case law :

· CCE, Jaipur v/s. Flair Filtration (P) Ltd – 2007 (209) ELT 475

· Ceranada Footwear Pvt. Ltd. – 2006 (204) ELT 99
· Sigma Corporation India Ltd. – 2004 (165) ELT 168

· Rajasthan Taxtile Mills – 2007 (216) ECT 38
4.
 Personal hearing for the appeal was accorded on 15.06.2011. Shri Dhaval K. Shah, Advocate, duly authorized by the appellant appeared on behalf of the appellant and reiterated the submission made in appeal. Also, he stated that there is Tribunal Judgment in favour of revenue as also that of assessee. Matter has been referred to Larger Bench.

5. 
I have carefully gone through the case records, submission made by the respondent and record of hearing.  
6.
The issue to be decided in the present appeal is that whether the appellant, who requisite the service of the Central Excise Officers as Customs Officers for supervising stuffing containers at their factory premises, have to pay MOT charges as prescribed even during the working hours or otherwise.  

7.
As per Chapter IX, Rules, 185, 186 & 187 of the Old Central Excise Rules, 1944 appellant is not liable for pay the MOT.  I find that CBEC, New Delhi vide Circular No.31/2003-Cus dated 07.04.03 has clarified that EOU units opt out of cost recovery charges scheme, shall be required to pay MOT for Customs/ Central Excise related work even during office hours for which Superintendent & Inspector of Central Excise are appointed as Custom Officer in terms of Section 4 of the Customs Act, 1964 vide Noti. No.31/97-Cus (NT) dated 07.07.97.  I further find that vide Noti. No.69/98-Cus (NT) dated 04.09.98, the CBEC had issued Customs (Fees for Rendering Services by Customs Officers) Regulations, 1998 under Section 157 & 158 of the Customs Act, 1962 and fixed over time charges for rendering of any services by the officers of Customs/ Excise. The said Section 157 & 158  are reproduced below :
Section 157: Short title and commencement – (1) These regulations may be called the Customs (Fees for Rendering Services by Customs Officers) Regulations, 1998 and (2) They shall come into force on the 15th October, 1998.

Section 158: Definitions : In these Regulations, unless the context otherwise requires :

(a) “Customs Officer” includes such officers as are appointed under section 4 of the Customs Act, 1962 (52 of 1962)

(b) “Customs Work” means functions to be performed by Customs Officers under the Customs Act, 1962 (52 of 1962) or any other law for the time being in force;
(c) “rendering services by Customs Officer” means-

i) performance of Customs work by the Customs officer beyond the working hours but within the Customs area; and

ii) performance of Customs work by the Customs officer beyond the Customs area at any time and includes

(A) examination of the goods and related functions,

(B) loading and unloading of the goods whether generally or specifically,

(C) escorting goods from one Customs area to the other and

(D) any other customs work authorized by the Commissioner of Customs;

(d) “Working hours” means the duty hours prescribed by the Commissioner of Customs in his jurisdiction for normal Customs work and where different working hours have been prescribed by the said Commissioner for different items of customs work or for different places within his jurisdiction, such working hours.


Also regarding ‘Levy of fees for rendering of services is mentioned in Regulations-3.
In view of the above, an appellant is required to pay MOT charges for services rendered by them even during office hours.  Therefore, the order of the adjudicating authority confirming the demand for MOT charges of Rs.1,10,240/- & imposing penalty is proper & legal.  As such, I find that the submission made by the appellant is not tenable. 

11.
In view of above discussion and findings, I do not find any reason to interfere with the impugned order. Accordingly, I reject the appeal filed by the appellant and upheld the impugned order. 

12.
The appeal is disposed off accordingly.

Sd/- 26.07.2011
(P. K. JAIN)
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