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Appeal No.:116-117/Ahd-II/2011


O  R  D  E  R


The subject appeals are filed by M/s. Pritmayur Engineering Industries, A/16-17, Madhuram Estate, Near Sardar Patel Ring Road, Kathwada, Ahmedabad (hereinafter referred to as ‘the appellant.1’) and Shri Ashokbhai P Patel, Partner of ‘the appellant.1’ (hereinafter referred to as ‘the appellant.2’) against the Order in Original No. 4/JC/2011/AS dated 3.02.2011 (hereinafter referred to as ‘the impugned order’) passed by the Joint Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as the ‘the adjudicating authority’).  

2.
 The facts in brief of the case are that the appellant.1 is engaged in the manufacture of “bearing housing” also known as “plummer blocks” and “C I Casting”, carrying a brand name “Masta” owned by M/s Masta Machinery Stores Pvt. Ltd., 553, GIDC, Kathwada, Odhav Road, Ahmedabad – 382430.  The said unit M/s Masta Machinery Stores Pvt. Ltd. are also manufacturing similar product carrying the same brand name.  The appellant.1 are indulged in evasion of Central Excise Duty by way of clearing their branded goods availing SSI exemption Not. No.8/2003-CE dated 1.03.2000, without obtaining Central Excise Registration.  Shri Ashokbhai P Patel and Shri Prafulbhai J Bhavsar are the partners in the appellant.1’s factory.  Shri Ashokbhai P Patel is the Chairman and Shri Prafulbhai J Bhavsar is the CEO in the firm M/s Masta Machinery Stores Pvt. Ltd.  The “Masta” brand owned by M/s Masta Machinery Stores Pvt. Ltd. is split by different series among them and M/s Priti Engineering Co., Panchal Society Blocks, Near Jay-Bharat Rangshala Compound, Saraspur, Ahmedabad, of which Smt. Pritiben Ashok P Patel and Shri Prafulbhai J Bhavsar are the partners.  M/s Masta Quality Industries 37, Amardeep Estate, Near Forge & Blower, Naroda, Ahmedabad is also a partnership firm wherein Shri Ashokbhai P Patel, Smt. Pritiben A Patel and Smt. Ratnaprabhaben P Patel are the partners. The appellant.1 are using “S” series of Masta Brand, whereas “SN” series of Masta Brand is used by M/s Priti Engineering Co. and other than “S” & “SN” series of ‘Masta’ Brand are owned by M/s Masta Machinery Stores Pvt. Ltd.  The appellant.1 had never mentioned name of their firm on Plummer Blocks manufactured by them in terms of the condition of the letter dated 16.08.2007 of Assistant Registrar of Trade Mark, Ahmedabad in which Masta brand was split.  The appellant.1 are mentioning the description “MASTA BRAND PLUMMER BLOCKS” on their invoices.  They are also mentioning on their invoices the said brand name in style as  Masta®

Thus, Brand name is ‘Masta’ and not ‘Masta S series’ as ‘S’ stands for different size of Plummer Blocks.  Such splitting of series of ‘Masta’ Brand was done only to avail benefit of SSI exemption and for which appellant’s company was created and got allotted ‘S series’ of Masta brand with an intention to evade payment of Central Excise Duty.  This is because M/s Masta Machinery Stores Pvt. Ltd. are not entitled for SSI exemption as they have clearance value of more than Rupees Four Crores.  Even the Orders received by M/s Masta Machinery Stores Pvt. Ltd. for Masta Brand Plummer Blocks were diverted to the appellant.1.  The appellant.1 had during the period 1.08.2009 to 15.06.2010 manufactured and cleared Plummer Blocks by using the brand name of other person and availed SSI exemption under Not. No.8/2003-CE dated 1.03.2003, valuing `91,75,741/- on which applicable Central Excise Duty comes to `8,24,220/-.  As per clause 4 of the notification, the exemption shall not apply to specified goods bearing brand name or trade name, whether registered or not, of another person.  So as to avail the benefit of exemption Notification, more than one firms are created, which is evident from the fact that the Chairman, CEO, Directors and Partners of the firms are also the Partners in the other firms. The appellant.1 is therefore not entitled for the SSI benefit under Not. No.8/2003-CE dated 1.03.2003.
Therefore, for contravention of the provisions of Rule 4, 5, 6, 8, 9, 10 and 11 of the Central Excise Rules'2002, Show Cause Notice dated 20.07.2010 was issued to the appellant-1, demanding the Central Excise duty amounting to `8,24,220/- under section 11A(1) of Central Excise Act, 1944 along with the interest under section 11AB of Central Excise Act, 1944 and proposing penalty under rule 25 of Central Excise Rules 2002 read with section 11AC of Central Excise Act, 1944.  Penalty under rule 26(1) of the Central Excise Rules 2002 was also proposed on Shri Ashokbhai P Patel, Partner of the appellant.1.  The said SCN was adjudicated vide impugned order, whereby the demand of duty was confirmed along with interest and separate penalty equivalent to the amount of duty was also imposed on the appellant.1 and penalty of `1,00,000/- on the appellant.1 under Rule 25 of the Central Excise Rules’2002.  Penalty of `1,00,000/- was also imposed on Shri Ashokbhai P Patel under Rule 26(1) of the Central Excise Rules’2002.


Stay was granted to the appellant.1 and appellant.2, vide Stay Order No.13-14/2011 dated 29.04.2011, whereby the appellant.1 was directed to deposit within three weeks 25% of the duty and penalty confirmed and the appellant.2 was directed to deposit `50,000/- as pre-deposit under Section 35F of the Central Excise Act'1944.  The appellants then filed miscellaneous application for modification of the Stay Order and accordingly vide Miscellaneous Order No.3-4/2011 dated 16.06.2011, only the appellant.1 was directed to deposit 25% of the confirmed duty.  The appellant.1 complied with the Misc. Order.

3.
On being aggrieved with the impugned order, the appellant.1 and the appellant.2 have filed the instant appeals on the following grounds:

· that Masta Machinery was the owner of ‘Masta’ brand name except “S” series, which was assigned to the appellant.1 firm who is also the registered owner of the brand name ‘Masta S series’ and accordingly they were not using the brand name of another person;

· that the registration certificate issued by the Trade Mark Registry is a conclusive proof of ownership of the brand;

· that the assignment deeds between Masta Machinery and other manufacturers are not under any dispute and when the deeds are also registered with the Trade Marks Registry, the other two manufacturers were the assignees as contemplated under Section 28 of the Trade Marks Act, were the owners of the brand name of ‘Masta S series’ and ‘Masta SN series’;

· that M/s Masta Machinery Stores had assigned the brand name of specific series and sizes to the appellant.1 in accordance with Trade Mark Act;

· that the adjudicating authority has erred in holding that only “Masta” is the brand name whereas “Masta S series” or “Masta SN series” are not the brand name as above both and “Masta SNA series” and “Masta SNH series” are registered Trademark under Trade Mark Act; 

· that the splitting of the brand  name as done by them is permissible under the law;

· that the goods were known, bought and sold in the market with reference to series as well as specific sizes; 

· that all the three manufacturers in question were admittedly manufacturing the sizes and series for which they are registered and none of them is manufacturing any other size or series;

· that it is an admitted fact that there was relinquishment of all rights by Masta Machinery in favour of the appellant.1 for all sizes of plummer blocks;

· that the Commissioner (Appeals) while rendering OIA No.78-79/2003 on the similar issue relied upon the same judgments as relied upon by them;

· that they were entitled for SSI exemption even if they were considered to be the joint owners or co-owners of one single trade mark;

· that Assuming without admitting that ‘Masta’ alone was a trade mark, then also the appellant.1 were joint owners of this brand and hence it was not a case where they were using brand name of another person;

· that duty demanded is not calculated considering cum duty price under Section 4 of the Central Excise Act’1944;

· that the adjudicating authority has erred in imposing equal penalty upon the appellant.1 when the duty demanded is doubtful;

· that the adjudicating authority has also erred in imposing penalty twice upon the appellant.1 and upon the partner of the appellant.1;

· that since the appellant.1 have not acted dishonestly and therefore even a token penalty would not be justified;

· that there was no provision in the Central Excise law for imposing a separate penalty on a partner of the firm when penalty was imposed on the partnership firm being a manufacturer;

· that the ingredients of Rule 209A which is pari-materia to Rule 26 was satisfied as regards appellant-2 and hence penalty imposed on the appellant.1-2 is wholly illegal and invalid; 

· that in the instant case there is no short levy or short payment or  non payment of any excise duty and therefore ordering of recovery of interest under section 11AB is also  bad and illegal;

· they relied upon the following case laws;

· Bullworker Enterprises - 2002 (143) ELT 588 (Tri.).

· Covertech Equipments Pvt. Ltd. - 2001 (137) ELT 144 (Tri.).
· Sri Chakra Tyres vs. CCE, Madras – 1999(108)ELT 361(LB)

· Dugar Tetenal India Ltd. – 2008 (224) ELT 180 (SC)

· Hindustan Steel Ltd. – 1978 ELT (J159)

· Standard Pencils – 1996 (86) ELT 245

· Z A Alvi vs. CCE, Bhopal – 2000 (36) RLT 721

· Jaiprakash Motwani – 2010 (258) ELT 204 (Guj.)
04.
Personal hearing was accorded on 12.07.2011. Shri Paresh Dave and Shri Dhaval K Shah, Advocates, duly authorised by the appellants attended the same.  They reiterated various points mentioned in para-3 above. They stated that they are split owners of ‘MASTA S series’.  Even, if it is considered that ‘MASTA’ is the brand name, then they are the co-owners as per the Trade & Merchandise Marks Act’1958.  They provided copies of the following case law and stressed that issue in those cases are similar to the issue involved in their case and are therefore squarely applicable.

· Ashok India Agro Products - 2002 (145) ELT 68 (Tri.-Mumbai).

· Coco Dry Fruits (India) Pvt. Ltd. – 2002 (139) ELT 153 (Tri.-Del.)

· Reiz Electronics Pvt. Ltd. - 2007 (211) ELT 475 (Tri.-Del.).
5.
I find that first issue to be decided is whether the goods are being cleared under “Masta” or “Masta S”.  In case, it is held that the goods are being cleared under “Masta” brand, the next issue to be decided is whether the appellant.1 is the co-owner / joint-owner of the said brand under Section 12 / Section 24 of the Trade & Merchandise Marks Act’ 1958.  
6.
The duty amounting to `8,24,220/- is demanded and confirmed for wrong availment of SSI benefit under Not. No. 8/2003-CE dated 10.03.2003 during the period 1.08.2009 to 15.06.2010, by way of clearing the goods manufactured by them “bearing housing” also known as “plummer blocks and pedestals” under the Brand Name “Masta” which is the brand name of others.  It is alleged that the brand name “Masta” is owned / belongs to M/s Masta Machinery Stores Pvt. Ltd. 553, GIDC, Kathwada, Ahmedabad and the appellant.1 is clearing their finished excisable goods using the words “Masta”. 
The whole case revolves around the dispute of the fact that who is the owner of the Brand Name / Trade Name “Masta” and whether the goods are being cleared under brand name “Masta-S”.  Some of the facts are put on record to establish the ownership of the Brand Name “Masta”.

I find that the Additional Commissioner, Central Excise, Ahmedabad-II in a similar issue, in Para-44 to 47 of the OIO No.3/ADC/2011/VR dated 1.02.2011 has brought out certain legal provisions as also facts, which are absolutely necessary to understand & appreciate the case.  These are reproduced below:

44.
Legal Provisions

1.
SECTION 5A.   Power to grant exemption from duty of excise. — 
“(1)   If the Central Government is satisfied that it is necessary in the public interest so to do, it may, by notification in the Official Gazette exempt generally either absolutely or subject to such conditions (to be fulfilled before or after removal) as may be specified in the notification, excisable goods of any specified description from the whole or any part of the duty of excise leviable thereon”……………………………………

2.
Notification No. 8/2003 - Central Excise                   1st March, 2003

            In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise Act, 1944 (1 of 1944) (herein after referred to as the Central Excise Act) and in supersession of the notification of the Government of India in the Ministry of Finance (Department of Revenue) No. 8/2002-Central Excise, dated the 1st March, 2002, published in the Gazette of India vide number G.S.R. 129(E), dated the 1st March, 2002, the Central Government, being satisfied that it is necessary in the public interest so to do, hereby exempts clearances, specified in column (2) of the Table below (hereinafter referred to as the said Table) for home consumption of excisable goods of the description specified in the Annexure appended to this notification (hereinafter referred to as the specified goods), from so much of the aggregate of, -

(i) The duty of excise specified thereon in the First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) (hereinafter referred to as the First Schedule); and

(ii) The special duty of excise specified thereon in the Second Schedule to the said Central Excise Tariff Act 1985 (hereinafter referred to as the Second Schedule),

as is in excess of the amount calculated at the rate specified in the corresponding entry in column (3) of the said Table :

1. The exemption contained in this notification shall apply subject to the following conditions, namely: --------------------------------------------------------------------------

	(vii)
	the aggregate value of clearances of all excisable goods for home consumption by a manufacturer from one or more factories, or from a factory by one or more manufacturers, does not exceed rupees three hundred lakhs in the preceding financial year ………………………………………………………………..


4. “The exemption contained in this notification shall not apply to specified goods bearing a brand name or trade name, whether registered or not, of another person,” ………………………………………………..

“Explanation.- For the purposes of this notification,-

	(A)
	"brand name" or "trade name" means a brand name or a trade name, whether registered or not, that is to say, a name or a mark, such as symbol, monogram, label, signature or invented word or writing which is used in relation to such specified goods for the purpose of indicating, or so as to indicate a connection in the course of trade between such specified goods and some person using such name or mark with or without any indication of the identity of that person;”


3.
The Trade Marks Act, 1999

Section 2 (1)
In this Act, unless the context otherwise requires,- 

(z a) “trade description means any description, statement or other      indication, direct or indirect,-

(i) as to the number, quantity, measures, gauge or weight of any  goods; or…………………………………………………………………………

(viii)(c)   any other description which is likely to be misunderstood or               mistaken for all or any of the said matters;

(z b) “trade mark” means a mark capable of being represented graphically and which is capable of distinguishing the goods or services of one person from those of others and may include shape of goods, their packaging and combination of colours.

Section 16
Registration of trade marks as associated trade marks.-(1) Where a trade mark ………………, in respect of any goods ………is identical with another trade mark which is registered, ………………………, in the name of the same proprietor of the same goods or description of goods or ………………………. so nearly resembles it as to be likely to deceive or cause confusion if use by a person other than the proprietor, the Registrar may, at any time, require that the trade marks shall be entered on the register as associated trade marks………………

 (3) Where a trade mark and any part thereof are, in accordance with the provisions of sub-section (1) of Sec.15, registered as separate trade marks in the name of the same proprietor, they shall be deemed to be, and shall be registered as, associated trade markes.

Section 2 (3)  For the purposes of this Act, goods and services are    associated with each other if it is likely that those goods might be sold or otherwise traded in and those services might be provided by the same business and so with descriptions of goods and description of services. 

Section 24 Jointly owned trade marks.-(1) Save as provided in sub-section (2), nothing in this Act shall authorize the registration of two or more persons who use a trade mark independently, or propose so to use it, as joint proprietors thereof.


(2) where the relations between two or more persons interested in a trade mark are such that no one of them is entitled as between himself and the other or others of them to use it except-


(a)
on behalf of both or all of them ; or


(b)      in relation to an article or service with which both or all of them are connected in the courses of trade,

Those persons may be registered as joint proprietors of the trade mark, and this Act shall have effect in relation to any rights to the use of the trade mark vested in those persons as if those rights had been vested in a single person.     

Section 37 power of registered proprietor to assign and give receipts.- The person for the time being entered in the register as proprietor of a trade mark shall, subject to the provisions of this Act and to any rights appearing from the register to be vested in any other person, have power to assign the trade mark, and to give effectual receipts for any consideration for such assignment.

Section 40 Restriction on assignment or transmission where multiple exclusive rights would be created. (1) Notwithstanding anything in Secs. 38 and 39, a trade mark shall not be assignable or transmissible in a case in which as a results of the assignment or transmission there would in the circumstances subsist, whether under this Act or any other law, exclusive rights in more than one of the persons concerned to the use, in relation to-

(a)  same goods or services;

(b)  Same description of goods of services;

(c) Goods or services or description of goods or services which are associated with each other,

Of trade marks nearly resembling each other or of identical trade mark, if having regard to the similarity of the goods and services and to the similarity of the trade marks, the use of the trade marks in exercise of those rights of those rights would be likely to deceive or cause confusion.

45.
ASSIGNMENT OF TRADE MARK

“This deed of Assignment of Trade Mark made on this 27th Day of March 2007

1. MASTA MACHINERY Stores PVT. LTD., Indian National Company Incorporated under the Companies Act, 1956, having its office at 553, GIDC Kathwada, Odhav,Ahmedabad-382430, (hereinafter referred to as the  ASSIGNOR which term shall include heirs, successors and legal representatives ) of the one part.
2. Smt. Pritiben Sahokbahi Patel and Shri Prafulbhai Jamnadas Bhavsar, Indian National and PARTNERS of M/s. PRITI ENGINEERING CO., having its principal place of Business at PANCHAL SOCETY BLOCKS, NR. JAYBHARAT RANGSHALA COMPOUND, MANCHHANI MASJEED, SARASPUR, AHMEDABAD-380018., (hereinafter referred to as the ASSIGNEE which term shall include heirs, successors and legal representatives) of the other part.
3. WHEREAS, M/s. MASTA MACHINERY STORES PVT.  LTD is the Owner and proprietor of Trade Marks as given below

TRADE MARK
Regd. T. M. No.
GOODS

MASTA
202819 
in class 6 Pedestals (Plummer 



Blocks/Bearing Housing 


Included in class 6)

4. WHEREAS MASTA MACHINERY STORES PVT. LTD., holds the Trade Mark for the purpose of Manufacture and Merchandise as per the Above description.
5. WHERE AS THE ASSIGNOR holds the said Trade Mark MASTA SN series absolutely.
6. AND WHEREAS M/s.  MASTA MACHINERY STORES PVT. LTD., has made actual and bonafide use of the said Trade Mark in India and abroad in relation to the goods as described above.
7. AND WHEREAS the ASSIGNOR intends to Assign it Trade Mark “MASTA SN Series “ in respect of above description of goods, for the purpose of manufacture and sale, to further enhance the scope of business, it has already discontinued the manufacturing the said goods in its workshop.
8. AND WHEREAS the ASSIGNEE has agreed to take the Assignment of the said Trade Mark “MASTA SN Series” on certain terms and conditions to which the ASSIGNOR has agreed.
9. The ASSIGNOR hereby doth assign its Trade mark “MASTA SN Series” to the ASSIGNEE together with the goodwill of business description.
10. Now this deed of Assignment witnesseth that in pursuance of the said Agreement and in consideration of the said sum of Rs. 50,000/- (Rs. Fifty Thousand Only) paid by the said ASSIGNOR the Receipt where of the said ASSIGNOR admits, acknowledges And confirms the ASSIGNOR, does hereby Grant Transfer and Assign upon the terms hereinafter mentioned, the exclusive right to use and all benefits to the aforesaid Trade Mark in relation to the goods as per the above description dealt with by them.

11. And the ASSIGNOR hereby covenants with the ASSIGNEE that he will not infringe nor use a mark identical with the Trade Markhereby Assigned (Except under the License as Licensee), nor use another Trade  Mark hereby resembling it as to likely tobe taken either as being a use of the said Trade Mark or to import a reference to the ASSIGNOR. In case the assignee intends to make use of the trade mark MASTA SN Series for their own use they will be permitted upon the payment of royalty upon the agreed terms and rates mutually decided.

12. THE ASSIGNEE hereby declares and undertakes to keep the ASSIGNOR fairly indemnified against any harm from any claims, proceedings, losses, damages and expenses that may be incurred by ASSIGNOR in relation to the Assigned Trade Mark “MASTA SN Series”

13. The ASSIGNEE declares and undertakes that it shall take all necessary steps to comply with all provisions of law, rules and regulations, in relation to the said Trade Mark “MASTA SN Series”. “

46.
Letter of Registry No.148 dated-16.08.2007

“With reference to your request on form TM-17 dated 01/05/07 relating to Registered Trade Mark No.202819 in class -6, I am directed by the Registrar of Trade marks to inform you that the Assignment of Registered Trade marks No.202819 in class -6 has been approved by the Registrar of Trade marks and in consequence of such approval, the Registered Trade Mark No. 202819 has been split up into 202819(SP-II). The details of Such splitted registration, goods and the name of the proprietors are as under :
TRADE MARK
Regd. TM-No.
GOODS

PROPRIETOR

MASTA

202819
Pedestals included in 
M/s MASTA MACHINERY




class-6 Except S-Series
STORES P.LTD.,



and SN-series
553, GIDC ESTATE,


KATHWADA,


AHMRDABAD 380430

MASTA

202819(SP-III)
Pedestals of S-series 
M/s. PRIT MAYUR



except in the size of
ENGINEERING



¾” (20mm)S505
INDUSTRIES,



1” (25mm)-S506         1544/2,Anil Starch



1 1/8” (30mm)-S507
Road, Opp. 




1 ¾”  (40mm)-S510
Pickers Ltd.




2 1/8” (55mm)-S512
Ahmedabad-18



2 ¼”  (60mm)-S513 






2 3/8” (70mm)-S514






2 ½” (65mm)-S515






2  ¾” (70mm) –S516






3” (75mm)-S517






1 ¼” (35mm)-S508






1 ½” (40mm)-S509






2” (50mm)-S511
MASTA

202819(SP-IV)  
Pedestals of 
M/s PRITI





all type of SN
ENGINEERING CO



Series only.
Panchal Society Blocks,




Near Jay Bharat Rangshala




Compound, Manchhani




Masjeed, Saraspur, AHD-18

The above approval has been granted subject to assignees agreeing/ complying with the following requirements & conditions :


1. It is condition of Registration that when the mark is in actual use it shall    be used along with the name/trading style of the registered proprietor
2. It is condition of registration that registered Trade Mark No. 20819 SP-I and 202819 SP-II are associated with trade mark No. 202819 SP-III.
3. It is a condition of registration that there shall be no further split of the Trademark    NOs. 202819, 202819-(SP-I), 202819-(SP-II), 202819- (SP-III),202819-(SP-IV) as per the undertaking dated 21/06/07
47. 
To find out, who is the owner of brand name “MASTA”, first of all, holding of both the company / firm requires a study. From the following chart, I find that both the units are runned by one family and one Shri Prafulbhai J Bhavsar. All the persons of one family are holding main charge in other firm / company :
Table of ownership

	Name
	M/s. Masta Machinery Stores Pvt. Ltd.
	M/s. Pritmayur Engineering Industries
	Priti Enginee-ring Co
	M/s. Masta Quality Industries

	Shri Ashokbhai Popatlal Patel
	Chairman
	Partner
	--
	Partner

	Shri Samratbhai Patel son of Ashokbhai P Patel
	Managing Director
	--
	--
	--

	Shri Prafulbhai Jamnadas Bhavsar
	Chief Executive Officer
	Partner
	Partner
	--

	Smt. Pritiben Ashokbhai Patel, wife of Shri Ashokbhai P Patel
	Director
	--
	Partner
	Partner

	Smt. Gauriben Samratbhai Patel, wife of Shri Samratbhai Ashokbhai Patel
	Director
	--
	--
	--

	Smt. Ratnaprabhaben Popatlal Patel
	--
	--
	--
	Partner


6.1.
I find that the appellant.1 argued that they have been assigned “S” series by M/s Masta Machinery Stores Pvt. Ltd. 553, GIDC, Kathwada, Ahmedabad.  I find that M/s. Masta Machinery was engaged in the manufacture of various sizes of plummer blocks and divided them in various series. Out of them, M/s. Masta Machinery have assigned “S series” to the appellant.1 and gave the rights to manufacture Plummer Block of S series with specific sizes, as is evident from  Para 46.-Letter of Registry No.148 dated-16.08.2007.   I, further find that the appellant.1 has manufactured and cleared Plummer Blocks of ‘Masta’ Brand of S series No. S-508, S-511 & S-515, (as is evident from the invoice, the scanned copy of which is reproduced below).  The goods of the said series i.e S-508, S-511 & S-515, are from the excluded category allotted to the appellant.1.  I thus find that the appellant.1 is also manufacturing and clearing the goods which belongs to M/s Masta Machinery Stores and for which the appellant.1 was not having trade mark registration in their favour.  The argument of the appellant.1 that they have been allotted specific series of the goods to manufacture, is thus not sustainable.  Therefore, the benefit of SSI exemption Notification does not appear to be admissible.
[image: image1.emf]
I find in terms of Trade Mark Registration Copy issued by the concerned authority that M/s Masta Machinery Stores Pvt. Ltd. 553, GIDC, Kathwada, Ahmedabad holds the Trade Mark for the purpose of manufacture and merchandise as per the following description. 

Trade Mark 
Regd. T.M.No.
Goods   

Masta

202819 in class 6
All types of Plummer blocks also known

                           
as Bearing Housing and slide Rails


I find that the Additional Commissioner, Central Excise, Ahmedabad-II in a similar issue, in Para-48 of the OIO No.3/ADC/2011/VR dated 1.02.2011  has observed as under:

“From the documents produced by them, it is seen that M/s. Masta Machinery Stores Pvt. Ltd. have assigned ‘SN series’ of 202819 (SP-IV) marks of plummer blocks Pedestals to M/s. Priti. However, Trade Mark “MASTA” has been shared interalia by both M/s. Masta Machinery as well as M/s. Priti. I also find from the certificate that the Trade Mark Registry has considered the “Masta” as brand name / Trade Mark for all types of goods manufactured by them. On the basis of the said certificates, the noticee M/s. Priti have claimed that the registration of Trade mark “MASTA” for SN series of Plummer Blocks of certain sizes and weight vests in them and simultaneously, M/s Masta Machinery is divested of registration and ownership of brand name “MASTA” for above series of Plummer blocks having the specific series as specified in the registration certificate / letters, and further claimed that “SN series” are also a part of the brand name. I do not agree with their arguments that their brand name is “Masta SN 509”, “Masta SN 505” etc. I find from the certificates that the Trade mark registry has considered the “MASTA” as the trade mark and SN series as sizes and description of goods, which can also be seen from the table reproduced hereunder from the certificates produced by them.


I find that M/s Masta Machinery Stores Pvt. Ltd., was originally engaged in the manufacture of Plummer Blocks using “Masta” brand for all series & sizes and cleared the said goods on payment of Central Excise duty.  M/s Masta Machinery Stores Pvt. Ltd. 553, GIDC, Kathwada, Ahmedabad, were mentioning description “Masta Brand Plummer Blocks” on the invoices and also mentioning the brand name in style as mentioned below:

MASTA®

REGD. TRADE MARK NO.202819

I find that the original adjudicating authority has observed that the appellant.1 and M/s Masta Machinery Stores Pvt. Ltd. both were using polythene bags as packing material and both the units were mentioning Masta® Plummer Blocks since:1946.  Further in all the invoices raised by the appellant.1, “Masta Brand Plummer Blocks” is mentioned.  They are also mentioning in their invoices the said Brand Name in style as: Masta®

The appellant.1 argued that their Brand Name is “Masta S series”.  I find that “S series” stands only for different sizes of Plummer Blocks, as assigned by the Trade Mark authority.  The plummer Blocks manufactured by the appellant.1 are being marketed by using Masta® brand only.  It is to be noted that all the units are required to mention their name on Plummer Blocks, being a condition laid down in the letter No.148 dated 16.08.2007 of the Assistant Registrar of Trade Mark, in which Masta Brand was split, but none of them had complied with the condition laid down in the said letter.  In the local market the goods manufactured by them are known as Masta Brand Plummer Blocks, mainly manufactured by M/s Masta Machinery Stores Pvt. Ltd. In a case relating to earlier period of the appellant before the Commissioner of Central Excise, Ahmedabad-II, cross examination of Shri Dhirendra K Parikh, Partner of M/s Tech Flow Enterprises, Ahmedabad has also confirmed that different series and different numbers on Plummer Blocks are required for different uses and their design department recommends a particular series and size for a particular purpose of machine.  I further find that the Brand Name was not transferred by M/s Masta Machinery Stores Pvt. Ltd. to the appellant.1 but is splitted and shared between them as well as some other units.  I also find that some of the series and sizes are allotted to the appellant.1.  I also find that Chairman, CEO, Directors and Partners of the appellant.1 are also the Partners in the unit M/s Masta Machinery Stores Pvt. Ltd. In the earlier mentioned case, Shri Alkesh Manubhai Mashruwala, proprietor of M/s Arihand Associates, Ahmedabad in his statement, stated that they place orders of SN series of goods with the appellant.1 but when the goods are not available with them the same are supplied by M/s Masta Machinery Stores Pvt. Ltd. All these facts shows that the Brand Name is Masta and not Masta S or SN series.

I find that the Additional Commissioner, Central Excise, Ahmedabad-II in a similar issue, (in Para 52 to 74, 80 & 81) of the OIO No.3/ADC/2011/VR dated 1.02.2011 has found as under:

“52.
From the above scanned copies of sales bills of the noticees, it is clearly established that the noticee projected themselves as manufacture of MASTA Brand Plummer Blocks and SN-511, SN-512 etc. are their product code or specification of goods. It may be seen that under the heading “Description and Specification of Goods”, the the noticee are describing their product as “MASTA brand plummer blocks” and SN 620, SN-511, SN-512, SN-615, etc are mentioned as specification of plummer blocks. Thus, their claim that, as mentioned in their defence reply they, “MASTA” SN series is the brand name, is totally incorrect and mis-leading the department.


53.
It is confirmed by the noticee that they units are using common packing materials i.e. polyethene bags which are printed with ‘Masta®’ PLUMMER BLOCKS SINCE: 1946. Shri Samratbhai A Patel, Director of M/s. Masta Machinery Stores Pvt. Ltd. in his statement  dated 23.07.2009 has also admitted that common packing material is used for their finished goods at all their three units. Thus, I find that the brand name / trade mark is “MASTA” “SN series” stands for different sizes of Plummer Blocks. By splitting the series of the finished goods viz. Plummer Blocks for different sizes, each unit cannot be treated as owner of the said “MASTA” brand name. Splitting of different series and sizes of Plummer Blocks bearing brand name “MASTA” is only for availing of SSI exemption. In local market also brand name of the Plummer Blocks is commonly known as “MASTA” and not as “SN series”, which stands for only different sizes of Plummer Blocks. This is also confirmed from the orders placed by the buyers which clearly mention “MASTA” plummer blocks and series and sizes are mentioned separately in their purchased order.

54.
It is an undisputed fact that Noticee M/s Priti are not mentioning the name of M/s Masta Machinery Pvt.Ltd. on their goods which is otherwise mandatory to for them as per the condition no.1 of the letter no. 148 dated 16.08.2007 of the Trade Mark Registry. Therefore, they are purposefully violating the conditions of the assignment itself. However, in his statement dated: 11.01.10, Shri Samratbhai A Patel has falsely stated that they are not mentioning their name because of some restriction under the Trade mark Act 1999. Such a statement is absolutely incorrect and false. Nor M/s Priti are mentioning their own name on the subject plummer blocks inspite of their being no such restriction under any provisions of the Trade Mark Act 1999 or any other law.    

55.
M/s. Priti Engineering and M/s. Masta Machinery Stores Pvt. Ltd have been using the same brand name “MASTA” which is commonly known in the local market. “SN” series only reflects the sizes of Plummer Blocks and are not a part of brand name. It is established from the above that “MASTA” is a brand name as on the word “MASTA” they have mentioned “®” and have not mentioned “MASTA” SN series as they have registered the brand name as “MASTA” and not “MASTA SN series”. By not mentioning manufacturers’ name on the said Plummer blocks, they don’t want to identify who manufactured the said Plummer Blocks as in the local market Plummer Blocks are being sold in the name of “MASTA. In local market, brand name of the Plummer Blocks is commonly known as “MASTA”. The word “SN” or any other word does not make any difference to brand name of Plummer Blocks as they only reflect the size of Plummer Blocks and hence, “SN” or any other word are not belonged to the brand name “MASTA”.  “SN” any other word along with brand name “MASTA” does not change the identity of Plummer Blocks as Plummer Blocks is commonly known as “MASTA” Plummer Blocks in local market. 

56.
In view of the above facts and legal position, I observe that both Notification No. 8/2003 and The Trade Mark Act, 1999 have been enacted / issued for entirely different purposes. The Notification No.  8/2003 has been issued in public interest under Section 5A of the Central Excise Act, 1944 to encourage small scale industry by granting exemption of excise duty to clearance of small scale industry up to a certain value of clearance. However, once the said industry or enterprise attain such a size that its clearance value becomes sizeable enough and crosses the value limit prescribed in the said Notification, the duty exemption is no more available because till such time, the basic purpose of the Notification is achieved and therefore, the exemption cannot continue to serve any public interest as the enterprise has attained such a size that it no more remains a small scale industry within the scope of the said Notification. Morever, in order to avoid any misuse of the said exemption, certain specific safeguards have been provided in the Notification.

57.
As per para 2 (vii) of the said Notification, the precaution has been taken that aggregate value of clearance of all excisable goods for home consumption by ‘a manufacturer from one or more factories, or from a factory by one or more manufacturer does not exceed the prescribed limit. The issue has been deliberated in a number of court cases, and it is the settled position of the law that any person or a group of persons cannot create facade of corporate veil to illegally avail the benefit of the said exemption for instance in case of M/s Life Insurance Corporation Of India v. Escotrs Ltd. & Ors. [(1986) 1 SCC 264)], the Hon’ble Supreme Court has emphasized the need of lifting the coroporate veil ‘ where the protection of public interests is of paramount importance, or where the company has been formed to evade obligations imposed by the law, and by the Courts implying in certain cases that a company is an agent or trustee for its members.’  I observe from para 47 above that in the instant case there is a group of 6 persons of a closely knit family who have created 4 firms including the noticee M/s. Priti. However, neither the subject show cause notice allege that all the said 4 firms are actually one single person so as to club the value of their clearance for proposing the denial of the benefits of the said Notification nor the noticee M/s. Priti claim that they have actually erected the corporate veil to illegally avail the benefits. Therefore, there is no dispute about the fact that M/s. Masta Machinery Stores Ltd. and the noticee M/s. Priti are different legal persons inspite of 2 family members namely 1) Shri Prafulbhai Jamnadas Bhavsar  2) Smt Pritiben Ashokbhai Patel are having different ownership positions in both the said firms.

58.
However, there is another safeguard provided in the said Notification no. 8/2003 in form of provisions of para 4 of the said notification, wherein the benefits of the said notification have been denied to the ‘goods bearing a ‘brand name’ or ‘trade name’, whether registered or not, of another person’ and as per explanation (A) to the said Notification ‘brand name’ or ‘trade name’ means a ‘name used in relation to such specified goods for the purpose of indicating a connection in the course of trade between such specified goods and some persons’. It may be seen from the wording of restriction of para 4 of the said Notification that when a group of different legal persons is using a common brand name, none of the said different persons will be eligible of the benefit of the notification because in that case the said brand name belongs to certain other person also and the mischief of para 4 automaticaly comes into paly.

59.
It is seen that while incorporating the above said safeguards there is no reliance placed in any manner on any provisions of the Trade Mark Act, 1999. In fact the purpose of the said Act is entirely different which confers exclusive rights on a person by lawful registration of a ‘Trade Mark’ which allows him to create value in the same by using various means of creating value such as providing reliable quality, advertisements, marketing etc. The Trade Mark Act, 1999 safeguards the said exclusive lawful right of the said person by providing penalties in case of infringement on the said lawfully registered ‘Trade Mark’. 

60.
On closely looking both the “provisions of para 4 read with Explanation (A) of the said Notification” and “various definitions under Section 2 of the said Trade Mark Act, 1999”, it is very clear that no terms and phrases of the Trade Mark Act, 1999, have been imported in the provisions of the Notification 8/2003. More over the purpose of both is diametrically opposite. 

	Sr.
No.
	
	Terms used in para 4 and explanation (A) of Notification no. 8/2003
	Terms Used in the Trade Mark Act, 1999

	1
	Terms
	Brand Name/ Trade Name/ Name Mark/ Symbol/ Monogram/ Label Signature/ invented wordl/ writing
	Trade Mark / Trade description /

Associated Trade Mark / Jointly owned Trade Mark/ Collective Trade Mark / Assigned Trade Mark

	2
	Purpose
	To indicate a connection between specified goods and some person.
	To distinguish the goods of the person from those of others.


61.
It may be seen that from the above table that purpose of ‘Brand name / Trade name’ as per the Notification No. 8/ 2003 is diametrically opposit to that of the ‘Trade Mark’ as defined under the Trade Mark Act 1999 as where the said notification intends to find a ‘connection’ between the goods of a person to brand name of others where as the corner stone of the Trade Mark Act 1999 is ‘distinction’ between the goods of one person to that of others. There can be no dispute that it is sufficient to deny the benefit of the Notification no. 8/2003 to M/s. Priti if there is any ‘connection’ between the plummers blocks manufactured by them with Brand name of M/s. Masta Machinery Pvt. Ltd. There is legal compulsion to establish that the goods manufactured by M/s. Priti are different from those of M/s. Masta, only under the Trade Mark Act, 1999 to decided that there is no intrigement and the same has nothing to do with the condition of the said Notification no. 8/2003 which is satisfied if M/s. Priti are using any brand name/ name which belongs to M/s. Masta Machinery Pvt. Ltd.    

62.
Morever, it is also relevant in this case that it is the established principle of law that at the time of considering the availability of an exemption notification, the same has to be strictily construed as in case of M/s Leader Engineering Works v. Commissioner Central Excise, Chandigarth 2007 (212) ELT 168 (SC) Hon’ble court did not allow the benefits of the subject notification in that case as the same was applicable to ship stores directly supplied to Indian Navy but not through the ship builder”. The Hon’ble Apex court did not grant the concession as there was no provision in the subject notification of supply through ship builder. Similarly, in the instant case ‘Explanation’ A of the notification no. 8/2003, while defining the term Brand Name or Trade Name or otherwise, has placed no reliance on the provisions of the Trade Mark Act 1999. Therefore, the same can not be done by relying on the deffinition of Trade Mark and assignment of the same as provided in the Trade Mark Act 1999 and benefits of Notification no. 8/2003 cannot be allowded even if the MASTA Brand name has been assigned    to the noticee in terms of section 37 of the said Act.  

63.
In this context, I observe that there is no dispute about the fact that ‘Masta’, may be called by whatever terminology viz. ‘Brand Name’, ‘Trade Name’ or merely ‘Names’ it belongs to M/s. Masta Machinery Stores Pvt. Ltd. in both situations viz. before assignment and after assignment which is clearly established by the letter no. 148 dated: 16.08.2007 of the Trade Mark Registry whereby the name ‘Masta’ continues to be belonging to M/s. Masta and that is sufficient to deny the benefit to M/s. Priti. In fact, the noticee themselves, at any stage of investigation, viz. recording of statement, personal hearing, defence reply etc., have not denied the fact that ‘MASTA’ continues to belong to M/s. Masta Machinery Pvt. Ltd also. It may be seen that even for the sake of argument if it is conceded for the time being that after assignment of ‘MASTA’ under Section 37 of the Trade Marks Act, 1999 to M/s. Priti, they also are lawful proprietor of the same, but fact remains that the same continues to also belong to M/s. Masta Machinery Pvt. Ltd, and the condition of the Notification is not more than that, therefore the same is satisfied to deny the benefit the moment it is accepted that it belongs to another person namely M/s. Masta Machinery Pvt. Ltd. Further, there is no denial of the fact that the plumbers manufactured by the noticee have a very strong ‘connection’ with M/s. Masta Machinery Pvt. Ltd due to the usage of ‘Masta’ on the said specified excisable goods manufactured by the noticee so much so that various purchaser and the general traders place orders for goods manufactured by M/s. Priti to M/s. Masta Machinery Pvt. Ltd. It is an accepted fact which cannot be ignored or kept aside as an accidental occurrence as the same establishes the existence of the corner stone of the notification for denial of the benefit by establishing the connection between plummers of noticee with M/s. Masta Machinery Pvt. Ltd. Any contention of the notice that such incidents are occurring accidentally has no substance and hence not acceptable. 

63.A
Statements of following persons (buyers) were recorded before the Superintendent of HQs., C. Ex. (Prev.), Ahmedabad-II under Section 14 of the Central Excise Act, 1944, on 30.07.2009 / 31.07.2009 / 4.8.2009:

(1) Shri Nareshbhai Amrutbhai Mistry, partner of M/s. Perfect Engineering Corpoartion, Ahmedabad  (30.07.2009)

(2) Shri Dhirendra K Parikh, partner of M/s. Techflow Enterprise, Ahmedabad (30.07.2009)

(3)
Shri Haresh Ravjibhai Patel, Proprietor of M/s. Shree Ram Industries, Ahmedabad. (30.07.2009).

(4) Shri Rupal D Mehta, Partner of M/s. Systems & Solutions, Ahmedabad . (04.08.2009)

(5) Shri Hiteshbhai N Shah, Director of M/s. Filco Trade Centre Pvt. Ltd.,   Purneshwar Chamber, Opp. Dineshhall, Ashram Road, Ahmedabad, (31.07.2009)

(6)  Shri Alkeshbhai M Mashuruwala, Proprietor of M/s. Arihant Associates, 201, Meghdhanush, 38, Brahmin Mitramandal Society, Ellishbridge, Ahmedabad, (31.07.2009)


In the above statements, it was clear that in the market, “MASTA” plummer block is a single Brand and there was no knowledge that they are manufactured by separate factories.

64.
It is established from the statements of buyers, that in local market brand name of the Plummer Blocks is commonly know as “MASTA” and not ‘SN’ series which stands only for different sizes of Plummer Blocks. This was also confirmed from the purchase order withdrawn under the Panchnama dtd.23.7.2009, at Sr. No.12 & 13 of Annexure –A to the said Panchnama dated 23.7.2009, in which their regular buyers placed order for “MASTA” brand Plummer Blocks to Shri Samratbhai A Patel of M/s. Masta Machinery Stores Pvt. Ltd which subsequently diverted the said purchase orders to M/s. Priti as some of the buyers require goods without excise duty. It is establised from the purchased order placed by their buyers that they have placed order for “MASTA” plummer blocks and not for “MASTA” SN series plummer Blocks, which shows brand name is “MASTA” and not “MASTA SN” series as “SN” stands for different sizes of plummer blocks. 


The noticee have argued that there brand name is actually ‘MASTA’ SN which is different from the brand name ‘MASTA’ of M/s. Masta. First of all it is the scope of the term ‘Trader Mark’ as defined under Section 2(1)(zb) of the Trade Marks Act, 1999, that Trade Mark should be able to distinguish the goods of one from other, however any such differentiation is not required in case of ‘Brand Name’ as perceived by Explanation (A) of the said Notification because use of Term only  ‘MASTA’  which belongs to another person is sufficient to fulfil the condition of the said Notification to deny the benefit.  

65.
Moreover, the noticee themselves have accepted in their defence reply at para 3 (d) page 8 in their letter dated 22.09.2010 that in ‘MASTA  SN, ‘SN’ stands fro a series of size and in ‘Masta Plummer’ the ‘plummer’ is ‘description’ of a product by adding  which the collective phrases namely ‘MASTA’ SN  and ‘MASTA’ plummer do not become different Trade Marks other than ‘MASTA’. In this regard, I observe that even under the provisions of the Trade Mark Act, 1999 any reference to size i.e. ‘SN’ or to a product i.e. ‘Plummer’ are actually covered under the definition of ‘Trade Description’ under Section 2(1)(za) of the Trade Mark Act, 1999. Therefore, the noticee can not claim that the said differentiating characters denoting size or description of goods at all falls under the definition of ‘Trade Mark’ as defined even Section 2(1) (zb) of the Trade Mark Act, 1999. In fact, there is a provision of registering similarly looking Trade Marks as ‘Associated Trade Mark’ under Section 16 of the Trade Mark Act, 1999 and the subject differentiating characters ‘SN’/’Plummer’ denoting size and description can be registered as Associated Trade Mark. The differentiating characters are merely ‘Trade Descriptions’ under Section 2( 1) (za ) of the Trade Mark Act, 1999. Further if the said differentiating character were the part of any different Trade Mark other than ‘MASTA’, then there was no need of obtaining assignment of the same by the noticee from M/s. Masta Machinery Pvt. Ltd. Therefore, by adding the said differentiating characters which are trade descriptions, the resulting trade mark namely ‘MASTA’ SN   can at the most be ‘Associated Trade Mark’ under Section 16 of the Trade Mark Act, 1999. As per the said Act ‘The Associated Trade Mark’ can be registered only to one person. Therefore, the noticee’s claim that the said resultant Trade Marks are other than ‘MASTA’ is bereft of any merit and hence cannot be accepted. 

66.
Now, I examine the relevant provisions of Section V of the Trade Mark Act, 1999. There is no dispute about the facts that term ‘MASTA’ which is perceived as ‘Trade Mark’ under Section 2(1)(zb) of Trade Mark Act, 1999 and ‘Brand Name’ under explanation ‘A’ of para 4 of the Notification No. 8/2003 belongs to M/s. Masta Machinery Pvt. Ltd. It may be seen that as per the said Section 37, M/s. Masta Machinery Pvt. Ltd has the power to assign the ‘Trade Mark’ MASTA to the noticee. The same has been actually done vide the above mentioned Assignment Deed dated 27.03.2007. Para 3 of the said Assignment Deed clearly records that M/s. Masta Machinery Store Pvt. Ltd. are the ‘owner’ and proprietor of Trade Mark ‘MASTA’ and para 6 states that M/s. Masta Machinery Pvt. Ltd hold ‘Trade Mark’/’MASTA series SN’ absolultely. Para 8 of the said deed clearly records that the said assignment is done as per certain terms and conditions imposed by M/s. Masta Machinery Pvt. Ltd. 

67.
After signing of the said deed, the Trade Mark Registry, vide their letter no. 148 dated 16.08.2007 assigned ‘MASTA’ Trade Mark for pedestals of SN (related to size) series to the noticee. The said letter clearly indicates that in both the cases the ‘Trade Mark’ remains ‘MASTA’ only. Only the usage of the same for pedestal of SN series is assigned to the noticee and the Trade Mark ‘MASTA’ continues to remain with M/s. Masta Machinery Pvt. Ltd. Here the provisions of para 4 of the said Notification are very clearly applicable. After signing of the assignment deed the goods i.e. pedestal of SN series manufactured by the noticee also permitted to use trade mark MASTA. In the mind of common public and the trade and buyers, the ‘MASTA’ Trade Mark used now by the noticee still continues to have a connection with M/s. Masta Machinery Pvt. Ltd. Moreover, as per the said letter No. 148 dated 16.08.2007 of the Trade Mark Registry M/s. Masta Machinery Pvt. Ltd also continues to use the Trade Mark ‘MASTA’.  The differentiating characters in form of SN denoting sizes of pedestals has been identified as Associated Trade Mark identified vide condition no. 2 of the said letter of the Trade Mark Registry and an associated Trade mark can be registered only to one person i.e. M/s. Masta Machinery Pvt. Ltd in the instant case. Moreover, as per the condition no. 1 of the said letter of Trade Mark Registry, M/s. Priti are bound to use ‘MASTA’ trade mark along with the name / trading style of the registered proprietor M/s. Masta Machinery Store Pvt. Ltd. The said condition no. 1, establishes beyond doubt that M/s. Priti while using the brand name ‘MASTA’ on their product are using the brand name of M/s. Masta Machinery and therefore, are not eligible for the benefit of the subject Notification no. 8/2003.

68.
Further, there is no dispute about the fact that general buyers and trade perceived the goods manufactured by M/s. Priti having a connection with M/s. Masta Store Pvt. Ltd. whose name was to be mandatorily mentioned by noticee on their products as per the condition 1 of the Trade Mark Registry and in the light of 6 statements of various buyers at para 63A above .

69.
As mentioned above it is an undisputed fact that M/s Priti are using Brand Name ‘MASTA’ on their goods without mentioning their own name despite of there being clear provision for the same under section 2 (1) (za) 
of Trade Mark Act 1999. On the contrary they are allowed to do so but they are purposefully not doing so. It is and admitted fact that they are not mentioning the name of M/s Masta Machinery Pvt. Ltd., ‘on their Plummer Blocks which is mandatory for them as per above said condition no.1 of Trade Mark registry vide letter no. 148 dated-16.08.2007. It established beyond doubt that they were in a very strategically and thoughtful way conveying to the general public and buyers that the goods are “MASTA” brand name as the buyers are identifying the same as such. If they mention their own name there could be any possibility of erosion of the credibility of the such Brand Name, MASTA in the eyes of the buyers who perceives the same as MASTA which is pertaining to M/s Masta Machinery Stores Pvt. Ltd., which they do not want to do in order to reap the credibility of the brand name “MASTA” in its maximum. On the other hand they are not mentioning the name of M/s Masta Machinery Pvt. Ltd, in order to avoid any possibilities of denial of the benefits of the SSI exemption Notification No. 8/2003 because in that case it is established beyond 
doubt that the Brand Name “MASTA” belongs to another person and they become ineligible for the said exemption. In this way, they are not only illegally availing the benefit of the notification, they are deliberately violating the condition no. 1 of the latter no. 148 dated-16.08.2007 of the Trade Mark Act 1999 for achieving the said purpose as mentioning the name of M/s Masta Machinery Pvt. Ltd., as owner of the Brand Name “MASTA”, on their product leaves no scope for them to say that there is no connection between their goods and Brand Name of some other person which establishes the not availability of benefit of Notification No. 8/2003 beyond any doubts.

70.
I also observe that the said arrangement, of assignment of common Trade Mark ‘MASTA’ to one of the four firms commonly owned by six members of a closely knit family, has caused a great confusion as to whether under the Central Excise Act, 1944 and Notification No. 8/2003 issued under public interest under Section 5A of the said Act, the exemption is available to the assessee or not. If seen closely, the arrangements by the said six members of the said closely knit family, has been deliberately made to avoid various conditionalities of the para 2(VII), 4 and Explanation (A) of the said Notification which is in a way not less than a deception to fulfill certain personal interests and the same is utterly in violation of the spirit of Section 5A which aspires to fulfill only any  public interest. Therefore, in terms of Section 40 of the Trade Mark Act, 1999, such an assignment can not be allowed at first place, as it causing confusion and loss to Government revenue which has not been brought by the noticee in the knowledge of the Trade Mark Registry and it appears that the said assignment itself is illegal. However, necessary action in this regard may be taken by the concerned authorities only after proper investigation. Moreover, M/s Priti are violating the condition No.1 of the assignment vide letter no-148 dated-16.08.2007which may also be looked into by only the concerned authorities.


71.
Further, as per the statements of Shri Prafulbhai J. Bhavsasr on 23.07.2009 and 11.01.2010, panchnama dated 23.07.2009 endorsed by almost all the concerned, statement of Shri Samratbhai Ashokbhai Patel dated 23.07.2009 and other such various statements and Box files no. 12 and 13 containing purchase orders, it is an accepted fact that M/s. Masta were accepting orders of the goods manufactured by the noticee. It is also an accepted fact as per statement of Shri Prafulbhai J. Bhavsasr dated 11.01.2010 that inspite of assignment of SN series to noticee, M/s. Masta continued to manufacture the said SN series and recovered gate passes showed that clearances were made under the code name K by M/s. Masta and corresponding records were maintained by noticee as chit book (kachha records). Moreover on their invoice book and purchase order book the noticee were mentioning only ‘MASTA’ trade mark. Further M/s. Masta and the noticee were using the common packing material as per the statement of Shri Samratbhai A. Patel, which also enhances the connection between the subject goods and brand name MASTA which was continued to be belonging to another person than noticee. Shri Prafulbhai J. Bhavsar has accepted in his statement dated 11.1.2010 that they were not even mentioning the name of noticee on the sold goods. However, the conditions of the Trade Mark Registry never denied them to use their own name which is actually permitted as per Section 2(1)(za) of the Trade Mark Act, 1999. Therefore, any contention that they were not mentioning their name because of condition of Trade Mark Registry as per letter dated 16.08.2007 is factually incorrect as the condition was only that they were required to mention the name of M/s. Masta Store Pvt. Ltd. also.   

72. 
It is established from the Notebook / Register regarding inward and outward entries in connection with M/s.Priti, withdrawn under Panchnama dated 23.7.2009 drawn at the factory premises of M/s. Masta Machinery Stores Pvt. Ltd., Kathwada, Ahmedabad that the goods as mentioned in the said Notebook / Register were actually received / dispatched in/from the factory premises of M/s. Masta Machinery Stores Pvt. Ltd. in the name of M/s Priti. It shows that subject goods of M/s Priti had a more than Brand Name connection with M/s Masta Machinery Stores. However, in terms of para 4 of the said notification it is sufficient the exsistence of brand name connection to deny the benefits.
73.
From the above discussion, I hold that “Masta” is the brand name of Plummer Blocks and group of words i.e.. “SN Series” with sizes as assigned by the Trade Mark authority can not be considered as separate brand names within the provisions of small scale exemption Notification No.8/2003-CE dated 01.03.2003 as amended, in light of the fact that in common trade parlance, the product viz. Plummer Blocks is being marketed by using Masta® only and not above group of words.  Further, I find that as required by the condition no.1 as laid down in letter No. 148 dated 16.08.2007 of the Assistant Registrar of Trade Mark, Ahmedabad, name of M/s Masta is required to be mention on the Plummer Blocks manufactured by them, however, the same was not being mentioned. The name of the noticee is, not being mentioned, as in the local market the said goods are generally known as “Masta” brand being manufactured by M/s. Masta Machinery Stores Pvt. Ltd. only.
74. 
From the above, I hold that M/s. Priti Engineering Co. are using the brand name of another person rendering themselves ineligible for availing the benefit of SSI exemption as provided under Notification No. 8/2003-CE as amended. As “MASTA” is the brand name of Plummer Blocks and group of words “SN series” is assigned by the trade mark authority can not be considered as separate brand name within the provisions of SSI exemption Notification No. 8/2003-CE dated 01.03.2003 as amended, in light of the fact that in common trade parlance, the products viz. Plummer Blocks is marketed by using Masta® only.

80.
I have gone through the said decisions and find that in the said cases, the ownership of trade-mark was transferred, whereas in the present case the Brand name (trade-mark) “Masta” was not transferred but shared by Masta Machinery Stores Pvt. Ltd. with Priti Engg. Co. and Pritmayur Engg. Inds and some portion of the goods i.e. various types (series) and sizes of Plummer Blocks were splitted with the sole intention to evade the Central Excise duty, as Masta Machinery Stores have crossed the SSI exemption limit. Moreover, the brand name was not assigned to third party but was assigned to the partnership firms, in which the Directors and CEO of Masta Machinery Stores are the partners. As such, the ratio of those judgments is not applicable in this case. The above Judgement relied by the noticee are also differentiable because of following reasons:- 

1. Since the Notification No.8/2003 has been issued under public interest and the para 4 of the said Notification does not place any reliance of the provision of the Trade Mark Act 1999. Any reliance of the said provision of the Trade Mark Act 19999 cannot be placed as the Notification has to be constructed strictly in light a of number of decisions such as in case of Life Insurance Corporation Of India v. Escotrs Ltd. & Ors. [(1986) 1 SCC 264)].

2.  The noticee has misled both Excise and Trade Marks Registry as they have neither followed the condition no. 1 of assignment alongwith suppression of fact about creating the confusion about the availability of subject Notification which renders the assignment itself illegal. They have misled the Central Excise Department also  by creating  different four firms by member of a closely knit family alongwith not using their own name on the products manufactures by them.

3. It is an undisputed fact that Noticee M/s Priti are not mentioning the name of M/s Masta Machinery Pvt.Ltd. on their goods which is otherwise mandatory to for them as per the condition no.1 of the letter no. 148 dated 16.08.2007 of the Trade Mark Registry. Therefore, they are purposefully violating the conditions of the assignment itself. However, in his statement dated: 11.01.10, Shri Samratbhai A Patel has falsely stated that they are not mentioning their name because of some restriction under the Trade mark Act 1999. Such a statement is absolutely incorrect and false. Nor M/s Priti are mentioning their own name on the subject plummer blocks inspite of their being no such restriction under any provisions of the Trade Mark Act 1999 or any other law.    

4. What has been assigned in this case is merely  ‘SN’ series which cannot be construed as a separate ‘Brand Name’ under even provisions of the Trade Mark Act 1999 because the same qualifies merely as Trade description under Sec 2 (1)(za) of the Trade Mark Act 1999. There is no dispute  that M/s Masta Machinery Stores Pvt. Ltd.  are not only continuing to  the manufacture  the certain goods under Brand Name ‘MASTA’ alongwith other 2 units. Further, M/s Masta Machinery Stores Pvt. Ltd have confirmed the manufacturing of even the plummer blocks of SN series. Moreover, they accepted the orders for M/s Priti , manufacture the goods of  series assigned to M/s Priti illegally, stored the same, supplied the same and cleared without payment of duty in an unaccounted way while keeping Kachha records thereof.

5. It is undisputed fact that the general public was under the impression that the goods cleared by all the above firms including M/s Priti were of only one brand name that is ‘MASTA’.

6. The said arrangement, of assignment of common Trade Mark ‘MASTA’ to one of the four firms commonly owned by six members of a closely knit family, has caused a great confusion as to whether under the Central Excise Act, 1944 and Notification No. 8/2003 issued under public interest under Section 5A of the said Act, the exemption is available to the assessee or not. If seen closely, the arrangements by the said six members of the said closely knit family, has been deliberately made to avoid various conditionalities of the para 2(VII), 4 and Explanation (A) of the said Notification which is in a way not less than a deception to fulfil certain personal interests and the same is utterly in violation of the spirit of Section 5A which aspires to fulfil only any public interest. Therefore, in terms of Section 40 of the Trade Mark Act, 1999, such an assignment can not be allowed at first place, as it causing confusion and loss to Government revenue which has not been brought by the noticee in the knowledge of the Trade Mark Registry and it appears that the said assignment itself is illegal.

81.
From all the above discussions, I held that M/s. Masta Machinery Stores Pvt. Ltd. is the owner of the brand name “MASTA”. The Plummer blocks with SN series manufactured and cleared with brand name “MASTA” are not eligible for small scale exemption as M/s. Priti Engineering Co. have cleared their goods under the brand name of another person. As per para 4 of the small scale exemption Notification No.8/2003-CE dated 01.03.2003 as amended, exemption of the said notification is not applicable to the specified goods i.e. Plummer Blocks bearing a brand name “MASTA”. Under the above circumstances, I held that M/s. Priti is required to pay the amount of Rs.12,75,259/- as demanded under the show cause notice under consideration. The said amount is recoverable from them under the provisions of Section 11A (1) of the Central Excise Act, 1944. There are number of decisions / judgments, wherein it is held by CESTATs that SSI exemption is not available to goods which bears brand name or trade name, whether registered or not, of another person”.

6.2.
I entirely agree with this line of argument, which is squarely applicable in the instant case.  In this case, I, therefore, hold that the goods are being marketed as “Masta” brand, they are being packed as “Masta” brand, invoiced as “Masta” brand, known in the trade as “Masta” brand (and not as Masta-S brand or Masta-SN brand) and even manufactured / supplied by any of the group firms.  The appellant.1 can at the most be called as the owner of “Masta-S” brand.  Even the name of manufacturer as stipulated in the permission by Trade Mark authority is not being mentioned on the goods / packing material.

6.3.
On the next issue i.e. whether appellant is a joint/ co-owner of the MASTA Brand. I find that Section 24 of the Trade and Merchandise Marks Act’1958 deals with jointly owned trade mark (which is reproduced on Page-9-11).

From the said Section, I find that single trade name / brand name can be allotted to more than one person, only where they are connected in the course of trade, they will be treated as joint proprietors and shall effect as if right is vested in a single person and not independently.  In other words, the different persons can not be treated as independent brand name owner.  In any case, the appellant has no permission under the said Section by the competent authority.
I therefore hold that the appellant’s argument that they are independent owners of the trade mark of particular series is not sustainable.

6.4.
Learned Advocate has during personal hearing laid emphasis on Section 12 of “The Trade and Merchandise marks Act, 1958” to make a point that the appellant.1 is the co-owner of the “Masta” brand name and co-ownership is allowed under the said provision, which read as :~

“12. Prohibition of registration of identical or deceptively similar trade marks:-

(1)
Save as provided in sub-section (3), no trade mark shall be registered in respect of any goods or description of goods which is identical with or deceptively similar to a trade mark which is already registered in the name of different proprietor in respect of the same goods or description of goods.

(2)
Where separate applications are made by different persons to be registered as proprietors respectively of trade marks which are identical or nearly resemble each other in respect of the same goods or description of goods the Registrar may defer the acceptance of the application or applications bearing a later date until after the determination of the proceedings in respect of the earlier application, and may dispose of such application or applications in the light of the evidence tendered in relation to earlier application and the oppositions thereto, if any.

(3)
In case of honest concurrent use or of other special circumstances which, in the opinion of the Registrar, make it proper so to do, he may permit the registration by more than one proprietor of trade marks which are identical or nearly resemble each other (whether any such trade mark is already registered or not) in respect of the same goods or description of goods, subject to such conditions and limitations, if any, as the Registrar may think fit to impose”.


At the outset, it is observed that title of the Section itself suggest that it would not apply in this case.  Appellant is claiming to be co-owner while Section is for concurrent use.  Secondly, purpose of this Section is to take care of cases where similar trade mark is being used by more than one person for sometime and trade understands/ knows about it.   Here is a case, where new firms have been created to evade excise duty by using the brand name “Masta”.  It is not a case of honest use but is of dishonest use.  In any case, no permission under Section 12 has been granted by the competent authority.  What they have is split-up of a brand name with certain conditions.  Neither they are fulfilling those conditions nor split-up the brand name being used.  I, therefore, hold that appellant is not co-owner of the brand ‘MASTA’.
7.
I further find that Hon’ble Apex Court in the case of CCE, Delhi vs. ACE AUTO COMP. LTD. – 2011 (263) ELT 3 (SC) has held  that in order to avail of the benefit of the exemption notification, the assessee must establish that his product is not associated with some other person.  The relevant portion is reproduced below:

14. Therefore, in order to avail of the benefit of the exemption notification, the assessee must establish that his product is not associated with some other person. To put it differently, if it is shown that the assessee has affixed the brand name of another person on his goods with the intention of indicating a connection between the assessee’s goods and the goods of another person, using such name or mark, then the assessee would not be entitled to the benefit of exemption notification. We may hasten to clarify that if the assessee is able to satisfy the Adjudicating Authority that there was no such intention, or that the user of the brand name was entirely fortuitous, it would be entitled to the benefit of the exemption.


In the instant case, I find that the appellant.1 has used the brand name which also belongs to another person.  The appellant.1 was also unable to satisfy the adjudicating authority that there was no such malafide intention of the appellant.1 in using the brand name belonging to some other person.

8. 
I further find that even if unregistered brand name or trade name is used, the exemption is lost.  If the brand name belongs to another person and if the same is used along with the additional words, it will still disentitle the manufacturer to the benefits of the notification.  Further, it makes no difference whether the goods on which trade mark is used are different.  Even if the goods are different so long as the trade name or brand name of some other company is used, the benefit of Notification would not be available as held by Apex Court in the case of CCE v. Mahaan Dairies – 2004 (166) ELT 23 (SC).  The relevant portion is reproduced below:

6.We have today delivered a Judgment in Commissioner of Central Excise, Trichy v. Rukmani Pakkwell Traders - 2004 (165) E.L.T. 481 (S.C.) (Civil Appeal Nos. 3227-3228/1998) wherein we have held in respect of another Notification containing identical words that it makes no difference whether the goods on which the trade name or mark is used are the same in respect of which the trade mark is registered. Even if the goods are different so long as the trade name or brand name of some other Company is used the benefit of the Notification would not be available. Further, in our view, once a trade name or brand name is used then mere use of additional words would not enable the party to claim the benefit of the Notification.


I further find that Hon’ble Apex Court in the same above referred judgment held that so as to claim benefit of a Notification one must strictly comply with the terms of the Notification.  The relevant portion is reproduced below:
 8.It is settled law that in order to claim benefit of a Notification a party must strictly comply with the terms of the Notification. If on wordings of the Notification the benefit is not available then by stretching the words of the Notification or by adding words to the Notification benefit cannot be conferred. The Tribunal has based its decision on a decision delivered by it in Rukmani Pakkwell Traders v. CCE, Trichy [1999 (109) E.L.T. 204]. We have already overruled the decision in that case. In this case also we hold the decision of the Tribunal is unsustainable. It is accordingly set aside.

9.
Further, in the case of CCE, Trichy v. Rukmani Pakkwell Traders – 2004 (165) ELT 481 (SC), it was held by the Supreme Court that if there is more than one registered mark in respect of the same trade mark then merely because the other person has the same registered mark in some other goods would not preclude one owner from getting benefit of exemption.  However, it was held that use of even a part of brand name of another person indicating a connection in course of trade would be sufficient to disentitle a claim for exemption.  


Hon’ble Apex Court has further held that Use of even part of brand name of another person indicating a connection in course of trade would be sufficient to disentitle a claim for exemption.  The relevant portion is reproduced below:
 7.The Tribunal had also held that under the Notification the use must be of “such brand name”. The Tribunal has held that the words “such brand name” shows that the very same brand name or trade name must be used. The Tribunal has held that if there are any differences then the exemption would not be lost. We are afraid that in coming to this conclusion the Tribunal has ignored Explanation IX. Explanation IX makes it clear that the brand name or trade name shall mean a brand name or trade name (whether registered or not) that is to say a name or a mark, code number, design number, drawing number, symbol, monogram, label, signature or invented word or writing. This makes it very clear that even a use of part of a brand name or trade name, so long as it indicates a connection in the course of trade would be sufficient to disentitle the person from getting exemption under the Notification. In this case admittedly the brand name or trade name is the words “ARR” with the photograph of the founder of the group. Merely because the registered trade mark is not entirely reproduced does not take the Respondents out of Clause 4 and make them eligible to the benefit of the Notification.


In view of the foregoing discussions and the cases discussed hereinabove, I find that the appellant.1 will not be considered as the owner of the Brand Name/ Trade Name “Masta” and accordingly is not entitled for the benefit of SSI exemption. 


The argument of the appellant.1 that they are the joint owner / co-owner of the Brand Name and accordingly entitled for the SSI benefit, is also not sustainable in view of the foregoing discussion, where it is clearly concluded that the Brand Name “Masta” belongs to M/s Masta Machinery Stores Pvt. Ltd. The use of the said Brand Name by any other person other than M/s Masta Machinery Stores Pvt. Ltd. will be considered as if the use of Brand Name of some other person.  I therefore find that the Central Excise duty is rightly demanded and confirmed by the adjudicating authority. 

10.

I further find that interest on the Central Excise duty confirmed is also recoverable where Central Excise duty is demanded and confirmed under Section 11AB of the Central Excise Act'1944.  The Section is reproduced below:

SECTION 11AB. Interest on delayed payment of duty. — (1) Notwithstanding anything contained in any judgment, decree, order or direction of the Appellate Tribunal or any court or in any other provision of this Act or the rules made thereunder, the person, who is liable to pay duty, shall, in addition to the duty, be liable to pay interest at the rate specified in sub-section (2), whether such payment is made voluntarily or after determination of the  amount of duty under section 11A.

I thus find that the adjudicating authority has not committed any error by ordering recovery of interest along with the Central Excise duty.

11.

I further find that penalty equivalent to the Central Excise duty confirmed is also recoverable where Central Excise duty is demanded and confirmed under Rule 25 of the Central Excise Rules'2002 read with Section 11AC of the Central Excise Act'1944.  The Section is reproduced below:

SECTION 11AC. Penalty for short-levy or non-levy of duty in certain cases. — (1) The amount of penalty for non-levy or short-levy or non-payment or short payment or erroneous refund shall be as follows :—
(a)
where any duty of excise has not been levied or paid or short-levied or short-paid or erroneously refunded, by reason of fraud or collusion or any wilful mis-statement or suppression of facts, or contravention of any of the provisions of this Act or of the rules made thereunder with intent to evade payment of duty, the person who is liable to pay duty as determined under sub-section (10) of section 11A shall also be liable to pay a penalty equal to the duty so determined;

I also find that regarding penalty, CBEC has issued Circular No. 889/09/2009-CX dated 21.05.2009 in light of the judgment’s in the case of Dharmendra Textile Processors & Others Rajasthan Spinning & Weaving Mills and Lanco Industries Ltd. reproduced as under:

“The Hon’ble Supreme Court in the case of Union of India v. Dharmendra Textile Processors and other enjoined matters 2008 (231) E.L.T. 3 (S.C.) by its pronouncement of the rule has laid the question of applicability of equal penalty under Section 11AC of the Central Excise Act, 1944 at rest. It has categorically opined that the penalty prescribed in Section 11AC is mandatory in nature and it is a civil liability.
2. After the pronouncement of the said judgment, references have been received in the Board questioning the applicability of the said judgment to the cases where the duty has been paid prior to the issue of Show Cause Notice. In this regard, I am to invite your attention to the judgment of Hon’ble Supreme Court in the case of U.O.I. v. Rajasthan Spinning & Weaving Mills and Commissioner of Customs & Central Excise v. Lanco Industries Ltd. in Civil Appeal No. 3525 of 2009 arising out of S.L.P. (Civil) No. 4078 of 2008 (copy enclosed) [Not printed here, see 2009 (238) E.L.T. 3 (S.C.)] wherein it has been clarified that when the conditions spelled out under Section 11AC of the Central Excise Act, 1944 are fulfilled, there is no discretion to reduce the mandatory penalty equal to duty even though the duty is paid before the issue of Show Cause Notice.


I find from the show cause notice and evidences available on record that M/s. Pritmayur have manufactured and removed the excisable goods in contravention of the provisions of Rule 4, 5 and 6 of the Central Excise Rules, 2002 in as much as they have failed to determine the correct Central Excise duty and also failed to assess and discharge / pay the Central Excise duty on their finished goods which was cleared with the brand name of another person. They have also failed to pay duty as per the provisions of Rule 8, failed to obtained Central Excise registration as per the provisions of Rule 9, failed to maintained records of finished goods manufactured by them as required under Rule 10, failed to issue valid invoices containing the required information as per Rule 11 of the Central Excise Rules, 2002. Thus, M/s Pritmayur have rendered themselves liable for penal action under the provisions of Rule 25 of the Central Excise Rules, 2002.


I thus find that the adjudicating authority has not committed any error by ordering penalty under Rule 25 of the Central Excise Rules'2002.
12.

I find that appellant.2 have rendered himself in manufacturing and selling the excisable goods viz. Plummer Blocks with Brand Name Masta.  He is also CEO in M/s Masta Machinery Stores Pvt. Ltd. and is aware of the fact that the SSI benefit is not admissible to them in respect of the goods manufactured by the appellant.1 bearing the Brand Name of other person i.e. M/s Masta machinery Stores Pvt. Ltd.  They have also prepared an assignment deed to mislead the Central Excise department that they are the owner of the Brand Name.  Such activity have rendered him liable for penalty under Rule 26(1) of the Central Excise Rules'2002.  The Rule 26(1) is reproduced below:

RULE 26. Penalty for certain offences. — [(1)] Any person who acquires possession of, or is in any way concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or in any other manner deals with, any excisable goods which he knows or has reason to believe are liable to confiscation under the Act or these rules, shall be liable to a penalty not exceeding the duty on such goods or *[two thousand rupees], whichever is greater. 


I find that the adjudicating authority in the impugned order has found in para-86 as under:

“86.
As regards imposition of penalty under Rule 26 of Central Excise Rules, 2002 on Shri Prafullbbhai J Bhavsar, partner of M/s Priti., I find that Shri Prafullbbhai J Bhavsar, partner of M/s Priti have concerned himself in manufacturing and selling the excisable goods viz. Plummer Blocks with brand name “Masta”.  He is the common person in both the units i.e. M/s. Masta Machinery Stores Pvt. Ltd. and M/s. Priti Engineering Co. He knew that the small scale exemption was not available if the excisable goods bear the brand name of other, they have prepared an assignment deed to mislead the Central Excise department that they are the owner of the brand name. Thus, he had concerned himself in manufacturing, removing, keeping the excisable goods which he knew or had reasons to believe were liable for confiscation under the Central Excise Act and the Rules framed thereunder and therefore, penalty is imposable on him under the provisions of Rule 26(1) of the Central Excise Rules, 2002. In this regard, I relied on the decision in the case of CCE, Kanpur vs. Ess Jay Poly Film (P) Ltd. reported in 2010 (249) E.L.T. 575 (Tri. - Del.) and Aditi Re-Rolling Mills P Ltd. vs. CCE, Bhavnagar reported in 2009 (245) ELT 196 (Tri-Ahmd)”.

I thus find that the adjudicating authority has not committed any error by ordering penalty under Rule 26(1) of the Central Excise Rules'2002.

13.

The case law relied upon by the appellant are of no help, in view of above referred and discussed Apex Court judgment and in as much as the facts & circumstances of the cases are altogether different than the issue involved in the present case.  The same are briefly discussed herein below:

· Hon’ble Tribunal in the case of COCO DRY FRUITS (INDIA) PVT. LTD. while denying the SSI benefit held that there is nothing on record to show that the transfer had been duly registered under the Trade and Merchandise Marks Act’1958.  It is further held that there was no effective assignment in the present case and the owner of the brand name still using brand name “coco” for packing their own goods.  SSI benefit is not available to them.
· In the case of REIZ ELECTROICS PVT. LTD., the party was granted rights to concurrent use under Section 12(3) by the competent authority.  In the present case, no such rights have been granted.

· The case of ASHOKA INDIA AGRO PRODUCTS, relates to the issue where the Brand Name and the Trade Name in respect of the goods on which they are fixed is not of another person.  One manufacturer was using the brand name on PVC Pipes while other on fuses and third one on electrical motors, pumps etc.  These products are totally different.  In our case, all are manufacturing Bearing Housing.

 14.
Both the appeals are rejected and disposed off in above terms.
Sd/- 29.07.2011    
(P. K. JAIN)
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