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Appeal No. : 174/Ahd.II/2011

O R D E R
The subject appeal is filed by M/s Hindustan Gum & Chemicals Ltd., (100% EOU), Plot No.780 A/P, Ahmedabad-Viramgam Highway, Vill. Jakhwada, Ta.Viramgam, Dist. Ahmedabad (hereinafter referred to as ‘the appellant) against O.I.O. No.913/REFUND/2011 dated 01.04.2011 (hereinafter referred to as ‘the impugned order’) passed by the Assistant Commissioner, Central Excise Division-IV, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).

2.
The facts in brief of the case are that the appellant is holding Central Excise Registration and engaged in the manufacture and clearance of finished goods falling under chapter 13 of the Central Excise Tariff Act, 1985.The same goods are also exported to various countries. The said appellant while exporting the goods manufactured by them is utilizing some of the specified services provided by the service tax providers. The said appellant had filed a refund claim on 09.09.2010 for an amount of Rs. 2,48,544/- under Notification No. 17/2009-ST dated 07.07.2009 in respect of payment of Service Tax to their Service Providers on the specified services viz. CHA Services under Section 65(105) (h), Terminal Handling Charges (THC) under Section 65(105) and Transport of goods from ICD to Port of Export under Section 65(105) (zzzp), received in respect of export made by them during the period from January-2010 to March-2010.  The Notification No. 17/2009-ST dated 07.07.2009 exempts the excisable goods from whole of the services specified therein, received by an exporter of goods from  the whole of the service tax leviable thereon, subject to the condition specified in the said Notification.

During the scrutiny of the said refund claim, it appeared that the appellant has failed to comply with the condition 2(i) D of the said Notification in as much as invoice, bill or challan or any other document issued in the name of the exporter, showing payment for such services availed and the service tax payable not submitted in original after being certified along with the claim; that the appellant claimed refund on the strength of  certain invoices, debit notes and receipts which are not valid documents in terms of Rule 9 of Cenvat Credit Rules, 2004. Therefore a Show Cause Notice dated 03.12.2010 was issued proposing rejection of refund claim amounting to Rs. 2,48,544/- under Notification No. 17/2009-ST dated 07.07.2009 read with Section 11 B of the Central Excise Act, 1944. The case was decided vide the impugned order whereby the adjudicating authority sanctioned refund of Rs. 226850/- and rejected the refund claim for Rs. 21694/- in terms of Notification No. 17/2009-ST dated 07.07.2009 issued under Section 93 of the Finance Act, 1994 read with Section 11 B of the Central Excise Act, 1944 on the ground that the debit note for a sum of Rs. 20716/- and freight  bill a sum of Rs.978/- pertaining to Terminal Handling Charges on the basis of which the appellant had availed cenvat credit, was not valid document as per Rule 9 of Cenvat Credit Rules, 2004 as the same were issued in the name of the appellant but issued in the name of appellant’s another unit situated at “Birla Colony, Bhiwani, Haryana” instead of Jakhwada, Viramagam, Ahmedabad”.

3.
Being aggrieved with the impugned order the appellant had filed the instant appeal on the following ground:

· that they have already submitted all supporting documents correlating the receipt of taxable inputs service with export of goods and hence the objections raised in the impugned order relating to taking credit on the basis of debit notes are invalid particularly in view of CESTAT judgement in the case of CCE Vapi Vs. ITW India Ltd., wherein it was held by the CSTAT that substantive benefit can not be held merely because  there is some discrepancies in the document and service used and paid is not challenged whereby the adjudicating authority has raised objection relating to defects in the supporting documents submitted for the refund claim;

· that the adjudicating authority has raised dispute that the appellant has taken credit of service tax on the basis of debit notes;

· that debit notes issued by the service provider contains all required details as prescribed under the Cenvat Credit Rules including Service Tax Registration No., Amount Charges, Service tax payable etc.;

· that they have used these services in relation to exports made by them and therefore in view of CESTAT Order in the case of Pharma Lab Process Equipment Vs. CCE 2009 (94) RLT 319 (Tribunal), credit is admissible;
· that the adjudicating authority has not justified in rejecting claim on the ground that the same is not issued in favor of appellant but issued in the name of appellant’s another unit but they are entitled to take credit/refund as per the decision of the Tribunal in the case of CCE Vapi Vs. ITW India Ltd., wherein it was held that the substantive benefits can not be denied merely because the invoice bears the name and address of head office or other branch is not justified;

· that they have filed refund claim under sub clause (d) of clause (i) where by invoice, bill or challan or any other document issued in the name of exporter, showing payment for such services availed and the service tax payable has been submitted as stipulated in sub clause (E) and (F) of Notification No. 17/2009-ST dated 07.07.2009;
4.
Personal Hearing was held on 15.07.2011, which was attended by Shri Pradeep Kataria, C.A. of the appellant. He re-iterated submission and showed original documents. He stated that he will submit the certified copies of the documents by 20.07.2011. Accordingly, on 18.07.2011, he submitted a set of self attested copies of 21 debit notes and freight bill containing CHA Bills, Bills of Container Corporation of India Limited and Debit Notes etc.

5.
I have carefully gone through the impugned order, submission made by the appellant in their written submission and oral submission made during the personal hearing.
6.
I find that the appellant was denied refund claim on the ground that the debit notes amounting to Rs.20,716/- pertaining to Terminal Handling Charges, were issued in the name of B. N. Thakker or Hindustan Gum & Chemicals Ltd., Birla Colony, Bhiwani, Haryana, which is their another unit and refund claimed against the freight bill pertaining to Terminal Handling Charges, amounting to  Rs.978/-, which was  also rejected on  the ground  that the  said  Freight Bill was not issued in the name of the appellant’s unit based at village : Jakhwada, Tal: Viramagam, Dist. Ahmedabad”but it was in the name of appellant’s another unit located at “Birla Colony, Bhiwani, Haryana.” Appellant has explained that they are having two manufacturing units, one at Bhiwani, Haryana and other at Viramgam, Ahmedabad. Head office/ Account office for both the units is located in Bhiwani Unit. All payments etc., even for Viramgam Unit, are made from Bhiwani. It is due to this reason that certain Service Providers have written Bhiwani address even though service was availed/ provided to  Viramgam unit. They  also clarified that all export have taken place from Viramgam Unit alone (being near to port). I also find that the said amount was paid by the appellant and therefore the debit notes issued are in favour of the appellant only.  I find force in the  appellants  argument  that  they are claiming  refund of  service  tax on the basis of debit notes issued by the Service Provider which contain all the required details as stipulated in Clause (2) (i) (D) of Notification No. 17/2009-ST dated 07.07.2009. Services used in relation to exports made by them make them eligible to avail the Service 
tax credit on debit notes as per the order of CESTAT in the case of Pharma Lab Process Equipment Vs. CCE 2009 (94) RLT 319 (Tribunal). I also find force in their submission stating that since the services used and paid by them are not disputed, it can not be justified to reject the refund on the mere ground that Debit Notes and freight bill are not valid documents as per Rule 9 of Cenvat Credit Rules'2004 and issued not in the name of appellant but issued in the name of appellant’s head office. I Find Rule 9 is relevant for taking Cenvat Credit. While for getting refund it is clause 2(i) D of Notification No. 17/2009-ST dated 07.07.2009 which reads as “the exemption shall be given effect to in the following manner, namely, where invoice, bill or challan, or any other document issued in the name of the exporter, showing payment for such service availed and the service tax payable shall be submitted in original after being certified in the manner specified in sub-clauses (E) and (F).” Further I find that the appellant has complied with the condition 2(i) D of the Notification No. 17/2009-ST dated 07.07.2009 in as much as they have shown original document and submitted certified true copies of all relevant documents pertaining to the refund claim.
7.
I find that the facts of this case are somewhat similar to the case of CCE Vapi Vs. ITW India Ltd on which the appellant has placed reliance, wherein, it was held that ‘the substantive benefit of credit cannot be denied on the ground that the invoices bears the name and address of head office or any other branch office. 
8.
In view of the above facts & findings I find that the appellant is entitled for the refund of the amount rejected by the adjudicating authority.  The impugned order is set aside and the appeal is allowed.
9.
The appeal is disposed off in above terms.

Sd/- 29.07.2011
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