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Appeal No. : 148, 149 &
167 to 171/Ahd-II/2011

O  R  D  E  R

The subject appeals are filed by M/s. Khira Steel Works Pvt. Ltd. Near I.T.I., Kubernagar, Naroda, Ahmedabad – 382 340 , Shri Bhaskar J Khira, Managing Director of ‘appellant-1’ (hereinafter referred to as ‘appellant-2’) and others as tabulated below, against the Order in Original No. 7/ADC/2011/VR dated 17.03.2011 (hereinafter referred to as ‘the impugned order’) passed by the Additional Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as the ‘the adjudicating authority’). 

	Sr.

No.
	Name of the appellant
	Amount (`)
	Duty/ Personal penalty
	Appeal No. & Stay Application No.

	1
	M/s. Khira Steel Works Pvt. Ltd.

(hereinafter referred to as ‘appellant-1’)
	15,55,250/-

20,00,000/-
	Duty

Penalty
	148/Ahd-II/2011

S.A. No. 39/11

	2
	Shri Bhaskar J. Khira, MD of M/s. Khira Steel Works Pvt. Ltd.

(hereinafter referred to as ‘appellant-2’)
	8,00,000/-
	Personal Penalty
	149/Ahd-II/2011

S.A. No. 40/11

	3
	Shri C. B. Jangir, authorized person of M/s. Vandana Industries

(hereinafter referred to as ‘appellant-3’)
	20,000/-
	Personal Penalty
	169/Ahd-II/2011

S.A. No. 47/11

	4
	Shri Nanjibhai H. Patel, partner of M/s. Shri Ellora Timber Mart

(hereinafter referred to as ‘appellant-4’)
	40,000/-
	Personal Penalty
	170/Ahd-II/2011

S.A. No. 48/11

	5
	Shri V. R. Gelani, Proprietor of M/s. Shriji Industries and authorized person of M/s. Harsh Enterprise & M/s. Bhargav Sheet Metal Industries

(hereinafter referred to as ‘appellant-5’)
	50,000/-
	Personal Penalty
	171/Ahd-II/2011

S.A. No. 49/11

	6
	Shri Lakhansinghbhai H. Patel, partner of M/s. Ne Ellor Saw Mill

(hereinafter referred to as ‘appellant-6’)
	40,000/-
	Personal Penalty
	167/Ahd-II/2011

S.A. No. 45/11

	7
	Shri S. B. Shah, Proprietor of M/s. Suyug Enterprise and authorized person of M/s. Suchet Engg. Works

(hereinafter referred to as ‘appellant-7’)
	40,000/-
	Personal Penalty
	168/Ahd-II/2011

S.A. No. 46/11


2.
 The facts in brief of the case are that appellant-1 is indulged in the manufacture of Steel Furniture and parts thereof falling under Chapter 83, 87 and 93 of the Central Excise Tariff Act'1985.  The appellant.1 was also availing the facility provided under Not. No. 175/86-CE dated 1.03.2006.  The appellant.1 was evading Central Excise duty by way of clandestinely removing finished goods to their branch office and godown at Ahmedabad by showing the goods as bought out items.  Further, the appellant.1 has incorrectly availed the SSI exemption in respect of the goods manufactured by them by mentioning others brand name (of a foreign Company namely M/s Gispen & Staalmeubel BV Netherlands, holder of trademark “Gispen”) on the goods manufactured by them.  The appellant.1 have manufactured Steel furniture and parts thereof and cleared the same to their Ahmedabad branch office clandestinely and so as to regularise those clearances obtained fake delivery challans from the suppliers of their raw materials.  Search was carried out in all those supplier units.  Therefore Show Cause Notice dated 15.09.2003 was issued to the appellant demanding Central Excise duty evaded and proposing penalties on all the appellants.  The Show Cause Notice was adjudicated vide OIO No.21/Addl.Commr./Ahd-1/97-98 dated 23.01.1998, whereby Central Excise duty `15,55,250/- was confirmed under Section 11A of the Central Excise Act'1944 and imposed penalty of `20,00,000/- under Rule 173Q(1) of the erstwhile Central Excise Rules'1944.  Penalty of rupees 8 Lacs each was imposed on the appellant.2 and appellant.8.  Penalties of `20,000/-, `40,000/-, `50,000/-, `40,000/-, and `40,000/- respectively was imposed on the appellant.3, appellant.4, appellant.5, and appellant.6.  The appeal against the said OIO was decided vide OIA No.435-445/2002 (304 to 314-Ahd-I/CE/Commr.(A)/Ahd. dated 23/ 30.05.2002, thereby remanding the case to the original adjudicating authority for fresh decision and with a direction to observe principles of natural justice, in view of CEGAT judgment in the case of CCE & C, BBSR-II vs. Aluminum Co. Ltd. – 2002 (50) HLT 92 (CEGAT-KOL). The case was re-adjudicated vide OIO No. 15/ADC/DK dated 31.06.2007, whereby Central Excise duty `15,55,250/- was confirmed under Section 11A of the Central Excise Act'1944 and imposed penalty of `20,00,000/- under Rule 173Q(1) of the erstwhile Central Excise Rules'1944.  Penalty of Rupees 8 Lacs each was imposed on the appellant.2 and appellant.8.  Penalties of `20,000/-, `40,000/-, `50,000/-, `40,000/-, and `40,000/- respectively was imposed on the appellant.3, appellant.4, appellant.5, and appellant.6. Being aggrieved the appellants have filed Stay Application which was decided vide Stay Order No.1 to 3(Ahd-II)/2007 dated 19.07.2007 directing the appellant.1 to pay Rupees Three Lacs under Section 35F of the Central Excise Act'1944.  The appellant.1 complied with the Stay Order.  The case was again remanded back by the Commissioner (A) vide OIA No.111-113/2007 dated 26.09.2007 observing that once cross examination was allowed by the Commissioner(A), the adjudicating authority should not have denied the same.  After allowing the cross examination, OIO No. 99/JC/2008/JN dated 20.09.2008 was passed confirming the demand of duties with penalties on the appellants.  The same was challenged, but the appeals were dismissed vide OIA No. 34 to 41/2009(Ahd-II)CE/ID/Commissioner(A)/Ahd dated 30.01.2009, except penalty against one of the appellant was set-aside.  The said Order was therefore challenged in the CESTAT along with the Stay Application, who allowed the appeal by way of remand to the original adjudicating authority vide Order No. A/474 to 480/WZB/Ahd/2010 dated 26.04.2010.  The adjudicating authority vide impugned Order confirmed duty demand of `15,55,250/- with interest.  Penalty of `20,00,000/- was imposed on the appellant.1 and personal penalties imposed are Rupees Eight Lacs on the appellant.2, `20,000/- on the appellant.3, `40,000/- on the appellant.4, `50,000/- on the appellant.5, `40,000/- on the appellant.6 and `40,000/- on the appellant.7.  Hence, the present appeals challenging the impugned order. The Stay applications were decided vide Stay Order No.20-26/2011 dated 17.06.2011 whereby the appellant.1 was directed to deposit `2,00,000/- against the demand confirmed in addition to `3,00,000/- deposited in earlier round of litigation.  Whereas appellant.2, appellant.3, appellant.4, appellant.5, appellant.6 and appellant 7 were directed to deposit `2,00,000/-, `20,000/-, `20,000/-, `25,000/-, `20,000/-dand `20,000/- respectively.  All the appellants complied with the Stay Order and hence the appeals are taken up for final decision.
3.
The present appeals have been filed on the following grounds that:

· the appellant.1 had also been purchasing parts and furniture from various small scale manufacturers under proper bills and payment for those has been properly accounted;

· the brand name “Khira Gispen” used by them belonged to them and not a single person in the country was using this brand name for the similar goods;

· the brand name used by them was “Khira Gispen” and not merely “Gispen” which belonged to the company of Netherlands;

· their clearance value had always been less than the ceiling prescribed under Notification No.175/86-CE dated 1.03.86 as amended from time to time and therefore they are entitled for exemption and concessional rate of duty;

· the documentary evidence like invoices/bills issued by SSI manufacturers, records of such purchases and sales in  the books of accounts of the applicants company as well as the SSI manufacturers etc. have been kept out of consideration though there was no evidence brought on record by the Revenue to suggest that these documents were not genuine;

· the findings by the adjudicating authority that the SSI manufacturers had not manufactured and sold furniture items to the applicant company are mere assumptions and presumptions as they are not supported by any independent, cogent and reliable evidence and therefore the impugned order is based on hearsay evidence;

· there is a failure on part of the adjudicating authority in considering the issues arising in this case and  since all reasons and grounds given by the adjudicating authority for holding against the applicants are factually and legally unsustainable, the impugned order deserves to set aside;

· the demand of `9.2 lakhs (approx.) on the furniture items procured/ purchased by the applicant company from SSI manufacturers is without any evidence and justification;

· the SSI manufacturers have admittedly issued proper and pucca bills, invoices and delivery challans for selling such goods to the applicant company and the price for such goods is also admittedly paid by the appellant through account payee cheques;

· the goods in question could not have been manufactured by the appellant as there was no evidence of the inputs for manufacturing such goods procured by the appellant and there was also no evidence showing that the applicants had paid salaries and wages to the workers for manufacturing such furniture items;

· the SSI manufacturers also had their own factories with various equipments and machineries on which they could have manufactured the goods and the invoices, delivery challans of the SSI manufacturers as well as payments made by the appellant to these sellers are more weighty and relevant as compared to the statements of various persons recorded by the investigating officers without any evidence in support of such statements duly establishes that the transactions of manufacturing such furniture items by the SSI manufacturers and selling the same to the appellant were real and genuine;

· the adjudicating authority erred in relying on statements of the representatives of the SSI manufacturers though they were co-accused in this case and hence are not admissible against the appellant;

· there was no other evidence showing that the appellant had manufactured furniture items in question and the so called confessional statements of the Directors and employees of the appellant company could also not have been considered to be a corroboration to the statements of co-accused because a statement of one person could never be considered to be corroborative evidence for proving statement of another person;

· the findings of the adjudicating authority that the statements of the co-accused could be admitted as evidence in this case is illegal and contrary to the principles of admissibility of such evidence;

· there has not been any agreement between the applicant company and the company of Netherlands to use the brand name “Gispen” and the appellant has neither paid nor agreed to pay any royalty for using the mark “Gispen” and therefore the findings of the adjudicating authority about the agreement and for payment of royalty for using the brand name “Gispen” are factually incorrect;

· the entire demand is time-barred and hence the adjudicating authority had no justification in upholding invocation of the extended period of limitation;

· the appellant have filed classification list declaring therein the goods manufactured and cleared upon availment of SSI exemption, they have filed monthly return showing therein the details of all the goods manufactured in their factory and cleared therefrom, whereas all such returns have been finally assessed without any objection by the Range and Divisional Officers and such assessment have been countenanced by the Assistant Commissioner, Central Excise, In-charge of the factory also;

· their sales were duly shown in the balance-sheets, which are lodged with the Govt. agencies like office of the Registrar of Companies;

· there was no suppression of facts or any willful mis-statement with intent to payment of duties that the revenue could justifiably allege;

· there is no cogent and reliable evidence in support of the charges leveled against them and therefore no penalty would be justified on the basis of charges so levelled, merely on assumptions and presumption.  Penalty is a quasi-criminal in nature and therefore can not be imposed on assumptions and presumptions;

· neither the facts of the case justify imposition of penalty nor a specific allegation is made for imposing penalty on the appellant.  The appellant had not committed violation of any nature or breached any of the Rules with an intent to evade payment of duty and therefore no penalty or interest could be justified;

· Section 11AB provides for interest in addition to duty where any duty of excise has not been levied or paid or has been short levied or short paid or erroneously refunded with an intent to evade payment of duty and since there is no short levy, short payment or non-levy of any excise duty, proposal to charge interest under Section 11AB is also not maintainable in the present case;

· it is not even stated in the order as to how Shri Bhaskar Khira was indulging in manufacturing, transporting, removing, depositing and keeping the excisable goods which he knew or had reason to believe were liable for confiscation nor any evidence is adduced in support of such allegation;

· they rely upon the following case law;

· M/s Standard Pencil – 1996 (86) ELT 245

· ZU Alvi vs. CCE, Bhopal – 2000 (36) RLT 721

· Anilkumar Saxena vs. CCE – 2001 (129) ELT 351

· Man Industries India Limited – 2004 (175) ELT 435

· Dayaram Aggrawal – 2007 (218) ELT 33

4.
Personal hearing in the matter was held on 26.07.2011, which was attended by Shri Pariotosh Gupta, Advocate duly authorized by the appellants. Learned Advocate reiterated various points made in the written submission and stated that the demand consists of two parts viz. Clandestine clearances and denial of SSI exemption due to use of brand name.  As far as clandestine clearance is concerned Deptt.’s case is that the various SSI manufacturers provided fake invoices or supplied part of furniture and not the complete goods.  Appellant claims that the SSI manufacturers have in fact supplied the goods as per the invoices.  Four persons were made available for cross examination and they have confirmed the appellants claim.  He further stated that statement of co-accused without corroborative evidence can not be made the basis for clandestine clearance.  There are no evidence for purchase of raw material, labour, electricity etc. to manufacture such goods.  He further stated that all payments were made by cheque.  Deptt. has not made a case of money flow-back.
As far as issue relating to brand name is concerned, Learned Advocate stated that Khira-Gispen is not the brand name of the foreign company. He further relied upon the case law reported in 2009 (235) ELT 651 (Tri. Bang.), the facts therein are similar to their case.
As far as penalty on Shri B J Khira is concerned, there is no allegation about his willful involvement and hence no penalty is imposable.
As far as other accused are concerned, penalty under rule 209A of the Central Excise Rules'1944, is imposable if there are wrong intentions and they have dealt in the goods and also demand is sustainable.  These ingredients are absent.
Learned Advocate provided copies of the following case law and stressed that issue in these cases are similar to the issue involved in their case and are therefore squarely applicable.

· Meet Electronics - 2001 (133) ELT 485 (Tri.-Del.)
· J. I. Gandhi Silk Mills – 2009 (237) ELT 103 (Tri.-Ahmd.)

· Rinkoo Processors Pvt. Ltd. - 2007 (212) ELT 529 (Tri.-Mum.)
· Vikram International – 2000 (126) ELT 1110 (Tribunal)

· Soni & Toni Electrical – 2007 (217) ELT 457 (Tri. – Del.)

· Warkin Equipments Pvt. Ltd. – 2009 (235) ELT 651 (Tri. – Bang.)
5.
I have carefully gone through the records of the case, impugned order, appeal memorandum, record of personal hearing and the case law relied upon. The total demand broadly, consists of two issues viz. clandestine clearance and denial of SSI benefit available under Not. No.175/86 dated 1.03.86, due to use of brand name belonging to some other person. 

6.
As far as the first issue is concerned the main argument of the appellant is that the entire demand have been made based upon the statements of co-accused without any supporting material and there is catena of judgments where it has been held the demand can not be made based upon the statement of co-accused alone.

6.1
I have seen the records and do not agree with the contention of appellants. The clandestine clearance demand consists of two parts as detailed below:-

(i) M/s Khira obtaining delivery slips and bills of the following Units viz. (1) M/s. Vandana Industries, (2) M/s. Apex Industries, (3) M/s. Shree Ellora Industries, (4) M/s. Harsh Enterprise, (5) M/s. Vipro Engg. Works, (6) M/s. New Ellora Saw Mill, (7) M/s. Shreeji Industries, (8) M/s. Samir Enterprise, (9) M/s. Bhargav Sheet Metal Industries, (10) M/s. Suchet Engg. Works and (11) M/s. Suyog Entrerprises to regularize their clearances. The Central Excise duty not paid on such clearances amounted to `4,59,006.47 as detailed in Annexure-I to IX, XII and XIV to the show cause notice.
(ii)
The stock register maintained by the Ahmedabad branch office of M/s. Khira, which revealed that their factory had manufactured and cleared steel furniture and parts thereof as detailed in Annexure-IX and XII respectively through their Ahmedabad Branch office and M/s. Computer Furniture Systems without following any Central Excise procedures and without payment of Central Excise duty and even without mentioning these goods on the receipt side to said branch stock registers. The duty involved in these is amounting to `3,81,025/- and `71,981/- respectively.

6.2
First of all, the statements of co-accused are relevant only in respect of (i) above. In fact, I find that appellant has not contested and has not stated anything about the demand in (ii) above. The only conclusion to be drawn is (ii) above is not being contested. I therefore uphold the demand covered by (ii) above. 

6.3 
At the outset, I would like to state that in Customs matters, statement of co-accused are usable without corroborative evidence as held by Apex Court in the case of Naresh J   Naresh J. Sukhawani  Versus UOI  reported in 1996 (83) ELT 258 (S.C.). The relevant portion is  reproduced as below :
Evidence - Statement of co-accused whether usable without other corroborative evidence - Attempt to export foreign exchange out of India - Carrier naming Shri Subhash Dudani who has given such foreign exchange to him for delivery at Hong Kong - Statement of Shri Dudani under Section 108 of the Customs Act, 1962 named Shri Sukhawani who has given the foreign exchange to him - Statement of co-accused (Shri Dudani) can be used as a substantive evidence connecting the petitioner with contravention of illegal export of foreign exchange - Section 30 of the Evidence Act - Section 161 of the Criminal Procedure Code, 1973.
6.4
Coming to the statements of Co-accused, I think it would be necessary to understand the nature of the allegation.  Department’s case is that 11 suppliers mentioned in para 6.1 (i) above have supplied certain inputs mainly part of the furniture/ wood etc. to the appellant which were used by the appellant in the manufacturing process  and the final products were cleared without payment of duty and sold through the branch offices. However, invoices from the 11 suppliers were obtained describing goods as manufactured by the appellant. This inturn implied no duty was payable on these goods by the appellant (as appellant was purportedly trading in those goods). Suppliers were very small units and covered under SSI exemption. It is not the case of the department that 11 Supplier have not supplied any goods. What was done is that the descriptions of the goods shown in the documents were manipulated.  I think it will be necessary to examine various argument of the appellant with reference to modus operandi. 

6.5
Statement of co-accused are many times not taken as the basis to prove various allegation mainly due to the facts that co-accused might have said something to save himself or settling score with the main accused.  In the present case all were supplier/ business associate at that time and had no dispute or reason to settle the score.  Further, in present case co-accused statements are not helping them. In fact, these are being used against them for imposing penalty. The co-accused had the limited role to confirm or otherwise whether the description of the goods in the invoices were manipulated. In case of denial, case against the co-accused would have become weak and would have helped them. This is something anybody would understand from the common sense. However it is seen that the 11 suppliers have confirmed manipulation in the invoices. Keeping a view of the circumstances and the fact the number of suppliers, who have confirmed the manipulation is as large as 11 and also some of the facts mentioned below, I, am of the view that the statement of the co-accused can be relied upon in the present case.

6.6
Another important factor to be kept in mind is that it is not the statements of the suppliers alone but also various responsible and senior officer of the appellant. These include Shri M. V. Krishnan, Commercial Manager, Shri P. B. Khira, General Manager (Works), Shri P. R. Laxminayanan, Manager (Sales), Shri Ashok Bhai R. Patel, Director, Shri Bhashkar Jayanan Khira, Director all of the appellant company. All of them are not even the co-noticee. None of them have given different explanation. 

6.7
Another, rather most important factor to be kept in mind is that the details of the suppliers and modus operandi came to be known to the Department for the first time from the documents recovered during the initial search operation. Correspondence between senior officers of the appellant indicated the modus operandi. The details of suppliers (who were involved in providing manipulated invoices) were known from the documents recovered during search. Under the circumstances it can not be said that there are no corroboratory evidence to the statements. In facts statements only confirms the documents. 

6.8
It is also to be noted that in the last eighteen years none of the statement have been retracted by anyone. Even during cross-examination none of the co-noticee retracted the statements or stated that the statements were taken under duress. 

6.9
It is noted that the appellant have asked cross- examination of five person out of which four appeared and cross-examined. One could not be made available. It may not be out of place to mention all the five person were business associate of  the main appellant and appellant could have easily helped the department in bringing them before the adjudicating authority and case would have not lingered for last more than eighteen years.

6.10
It is also noted that the four co-accused who were cross examined have not stated any specific thing which was wrong in the statements. In fact question asked and replies were general and not specific to the invoices in question. I also note that the duty involved corresponding to four co-noticee is just `1,77,237/- out of the demand of `4,59,006/-. 

6.11
I find that at Para No. 59.2 of the impugned order, the adjudicating authority has tabulated name of the supplier/ Job worker, actual goods supplied/ Job work done, description in the manipulated invoices/ challan, evidences and comments on proceeding of cross-examination. I find that the appellant has not contested the said table. I have gone through the said table and entirely agree with the adjudicating authority. I also find the adjudicating authority in Paras bearing No. 59.3, 59.4, 59.5 and 59.6 have discussed the implication of the particular cross-examination. Here again appellant has not contested the conclusion and I entirely agree with the said conclusions.

6.12
Another point taken by the appellant is that department has not produced evidences relating to raw material, electricity consumption and labour. In this case appellant was getting the parts of the furniture which would be assembled into furniture. In such a situation it is impossible to make co-relation of the goods produced with the electricity, raw material and labour consumed. These factor can be co-related in the manufacture of certain goods and in certain industries but not in a item like furniture. 
6.13
Another point taken by the appellant is that the department has not proved any financial flow back. Here department case is that parts of furniture / raw material were being purchased while the invoices were taken for the furniture. Obviously appellant has purchased some goods and required to pay for that, there will be no question of any flow back. This requirement/ argument also does not hold water in the present case.
6.14
In view of above discussions, I reject the appeals and uphold the impugned order’s as far as demand corresponding to the clandestine clearances is concerned.
7.
Now, I take up another issue regarding admissibility of exemption availed by the appellant.1 under Not. No.175/86-CE dated 1.03.86.  I find from the records of the appellant and various statements of their employees that the appellant.1 has entered into an agreement with M/s Gispen and Staalmeubel BV of Netherlands, the holders of trademark Gispen for the manufacture of office furniture systems of the brand Gispen involving technical know how as also payment of royalty.  The appellant.1 was under obligation to pay royalty to M/s Gispen and Staalmeubel BV of Netherlands, in terms of the contract between them.   I find that the appellant.1 is the foreign company and it is also available on record that the appellant.1 was allowed to manufacture and sell office furniture systems bearing the brand name Gispen in terms of the agreement between them.  The appellant was, therefore, manufacturing and clearing their finished goods under the brand name “Khira + Gispen “.  I find that by mentioning the brand name “Khira + Gispen “, it was the appellants intention to bring into the knowledge of their buyer that the said goods are manufactured by M/s Khira in collaboration with M/s Gispen.  It is thus contravention of the conditions laid down in the Not.No.175/86, by the appellant.1, which renders them inapplicable for entitlement of the SSI benefit under the notification.
7.1
I further find that for availing the exemption notification, the conditions laid thereunder has to be strictly construed as in the case of CCE vs. Bhalla Enterprise AIR 2005 SC 2891 173 ELT 225(SC), wherein it has been held that the object of notification is to grant benefit to those industries who do not have the advantage of brand name.  
7.2
I further find that Hon’ble Apex Court in the case of CCE, Delhi vs. ACE AUTO COMP. LTD. – 2011 (263) ELT 3 (SC) has held  that in order to avail of the benefit of the exemption notification, the assessee must establish that his product is not associated with some other person.  The relevant portion is reproduced below:

14. Therefore, in order to avail of the benefit of the exemption notification, the assessee must establish that his product is not associated with some other person. To put it differently, if it is shown that the assessee has affixed the brand name of another person on his goods with the intention of indicating a connection between the assessee’s goods and the goods of another person, using such name or mark, then the assessee would not be entitled to the benefit of exemption notification. We may hasten to clarify that if the assessee is able to satisfy the Adjudicating Authority that there was no such intention, or that the user of the brand name was entirely fortuitous, it would be entitled to the benefit of the exemption.


In the instant case, I find that the appellant.1 has used the brand name which also belongs to another person.  Obviously, benefit of notification will not be available.
7.3. 
I further find that even if unregistered brand name or trade name is used, the exemption is lost.  If the brand name belongs to another person and if the same is used along with the additional words, it will still disentitle the manufacturer to the benefits of the notification.  Further, it makes no difference whether the goods on which trade mark is used are different.  Even if the goods are different so long as the trade name or brand name of some other company is used, the benefit of Notification would not be available as held by Apex Court in the case of CCE v. Mahaan Dairies – 2004 (166) ELT 23 (SC).  The relevant portion is reproduced below:

6.We have today delivered a Judgment in Commissioner of Central Excise, Trichy v. Rukmani Pakkwell Traders - 2004 (165) E.L.T. 481 (S.C.) (Civil Appeal Nos. 3227-3228/1998) wherein we have held in respect of another Notification containing identical words that it makes no difference whether the goods on which the trade name or mark is used are the same in respect of which the trade mark is registered. Even if the goods are different so long as the trade name or brand name of some other Company is used the benefit of the Notification would not be available. Further, in our view, once a trade name or brand name is used then mere use of additional words would not enable the party to claim the benefit of the Notification.


I, further find that Hon’ble Apex Court in the same above referred judgment held that so as to claim benefit of a Notification one must strictly comply with the terms of the Notification.  The relevant portion is reproduced below:
8. It is settled law that in order to claim benefit of a Notification a party must strictly comply with the terms of the Notification. If on wordings of the Notification the benefit is not available then by stretching the words of the Notification or by adding words to the Notification benefit cannot be conferred. The Tribunal has based its decision on a decision delivered by it in Rukmani Pakkwell Traders v. CCE, Trichy [1999 (109) E.L.T. 204]. We have already overruled the decision in that case. In this case also we hold the decision of the Tribunal is unsustainable. It is accordingly set aside.

7.4.
Further, in the case of CCE, Trichy v. Rukmani Pakkwell Traders – 2004 (165) ELT 481 (SC), it was held by the Supreme Court that if there is more than one registered mark in respect of the same trade mark then merely because the other person has the same registered mark in some other goods would not preclude one owner from getting benefit of exemption.  However, it was held that use of even a part of brand name of another person indicating a connection in course of trade would be sufficient to disentitle a claim for exemption.  


Hon’ble Apex Court has further held that Use of even part of brand name of another person indicating a connection in course of trade would be sufficient to disentitle a claim for exemption.  The relevant portion is reproduced below:
7. The Tribunal had also held that under the Notification the use must be of “such brand name”. The Tribunal has held that the words “such brand name” shows that the very same brand name or trade name must be used. The Tribunal has held that if there are any differences then the exemption would not be lost. We are afraid that in coming to this conclusion the Tribunal has ignored Explanation IX. Explanation IX makes it clear that the brand name or trade name shall mean a brand name or trade name (whether registered or not) that is to say a name or a mark, code number, design number, drawing number, symbol, monogram, label, signature or invented word or writing. This makes it very clear that even a use of part of a brand name or trade name, so long as it indicates a connection in the course of trade would be sufficient to disentitle the person from getting exemption under the Notification. In this case admittedly the brand name or trade name is the words “ARR” with the photograph of the founder of the group. Merely because the registered trade mark is not entirely reproduced does not take the Respondents out of Clause 4 and make them eligible to the benefit of the Notification.


In view of the foregoing discussions and the cases discussed hereinabove, I find that the appellant.1 is using the brand name of others and is therefore not entitled for the benefit of SSI exemption. I, therefore find that the adjudicating authority has not committed any error by confirming the differential duty demanded.
7.5.
I further find that interest on the Central Excise duty confirmed is also recoverable where Central Excise duty is demanded and confirmed under Section 11AB of the Central Excise Act'1944.  The Section is reproduced below:

SECTION 11AB. Interest on delayed payment of duty. — (1) Notwithstanding anything contained in any judgment, decree, order or direction of the Appellate Tribunal or any court or in any other provision of this Act or the rules made thereunder, the person, who is liable to pay duty, shall, in addition to the duty, be liable to pay interest at the rate specified in sub-section (2), whether such payment is made voluntarily or after determination of the  amount of duty under section 11A.

I, thus, find that the adjudicating authority has not committed any error by ordering recovery of interest along with the Central Excise duty.

8.
I further find that the appellant.1 have contravened the provisions of Rule 9(1), 173(F), 51A, 173G(2), 53, 173(G),226 and 173B of the erstwhile Central Excise Rules'1944. I therefore find that the adjudicating authority has rightly penalised the appellant.1 by imposing penalty of `20,00,000/- under Rule 173Q(1) of the erstwhile Central Excise Rules'1944.

I thus find that the adjudicating authority has not committed any error by ordering penalty under Rule 173Q(1) of the Central Excise Rules'1944. Penalty imposed is also not excessive.
9.
I find that appellant.2 was well aware of the activities of the firm and the act and omission done by employees and Director of the company were under his knowledge and agreeable to him.  I thus find that the adjudicating authority has not committed any error by ordering penalty under Rule 209A of the Central Excise Rules'1944.
10.
So far penalties imposed on other appellants under Rule 209A of the Central Excise Rules'1944 are concerned, I find that all of them are the raw material suppliers to the appellant.1.  All of them had supplied invoices and challans, where the wrong / manipulated description of the goods was mentioned.  This had been done by them so as to establish on record that the appellant.1 had purchased the said goods under the invoices issued by them.  Thus by way of issuing such invoices the appellant.3 to appellant.7 have facilitated the appellant.1 in bringing the clandestinely removed goods from their factory as the purchased goods from the appellant.3 to appellant.7.  In fact the appellant.3 to appellant.7 were either suppliers of inputs or engaged in certain job work.  By such act the appellant.3 to appellant.7 have aided and abetted the appellant.1 in the clandestine removal of excisable goods so as to help them evade Central Excise duty.  All of these appellant.3 to appellant.7 were aware or had reason to believe that the invoices/ challans issued by them would be used for hiding the duty evaded goods by the appellant.1 and they were also aware of the fact that by indulging in such acts they knew or had reason to believe that the excisable goods cleared by the appellant.1 without payment of duty in the guise the goods purchased from them and were also liable for confiscation.  Above mentioned acts of the appellant.3 to appellant.7 have rendered them liable for penalty under Rule 209A of the Central Excise Rules'1944.  I thus find that the adjudicating authority has not committed any error by imposing upon them penalties under Rule 209A of the Central Excise Rules'1944.
11.

The case law relied upon by the appellant are of no help, in view of above referred and discussed Apex Court judgment and in as much as the facts & circumstances of the cases are altogether different than the issue involved in the present case.  The same are briefly discussed herein below:

· In the case of MEET ELECTRONICS, VIKRAM INTERNATIONAL and SONI & TONI ELECTRICAL, the appellant were using the brand name “Meet National’. They had no collaboration / connection with National. In the instant case appellant has acquired the technical know- how etc. from GISPEN which is well known brand.
· The case of J. J. Gandhi Silk Mills, which is of clandestine removal of processed fabrics.  The evidence brought on record was the statement of the proprietors of the shops from whom the pieces of processed fabrics were recovered.  The statement of the Excise In-charge of the appellants factory so far as the number of pieces are concerned, was in contradiction with the statement of the proprietors of the shops.  This is not the issue in the instant case.
· The case of RINKOO PROCESSORS PVT. LTD. is of clandestine removal of the processed MMF fabrics.  The goods recovered from the folding contractor can not be arrived at to be removed from the assesses factory.  The only evidence is the statement of the co-accused.  This is not the issue in the instant case.
· The case WARKIN EQUIPMENTS PVT. LTD. is not sustainable in view of Hon’ble Supreme Court judgment in the case of ACE AUTO COMP. LTD.-2011 (263) ELT 3(S.C.). In the relied upon case the brand name/ trade name is assigned to the assessee whereas in the instant case, the appellant.1 are not assigned with the brand name or trade name Gisben.  The appellant.1 have been provided with only technical know-how in terms of agreement / contract with the Gisben.  The present issue is more appropriately and squarely covered by the Apex Court judgment in the case of ACE AUTO COMP.
12.
All the appeals are rejected and disposed off accordingly.

Sd/- 29.07.2011

(P. K. JAIN)

F. No. : V2(94)148/Ahd-II/2011
Commissioner (Appeals-I)
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authorized person of M/s. Vandana Industries
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