PAGE  
9
Appeal No.:260 to 269 &

277 to 290/Ahd-II/2011


O R D E R


The subject appeals are filed by M/s. Intas Pharmaceuticals Ltd., Plot No. 457-458, Balva Road, Village : Matoda, Tal. : Sanand, Dist. Ahmedabad – 382 210 (hereinafter referred to as ‘the appellant’) against Order in Original (OIO) tabulated below (hereinafter referred to as ‘the impugned order’s’) all passed by the Assistant Commissioner, Central Excise Division-IV, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).

	Sr. No.
	OIO No./ Letter F. No. & Date
	Appeal No.
	Rebate Claimed (`)
	Rebate Sanctioned in Cash (`)
	Rebate Rejected (`)

	1 1
	2282 to 2290/Rebate/ 2011 dtd. 14.06.2011
	260/Ahd-II/2011
	92,16,073/-
	35,94,458/-
	56,21,615/-

	2 2
	2348 to 2367/Rebate/ 2011 dtd. 17.06.2011
	261/Ahd-II/2011
	39,37,682/-
	15,44,202/-
	23,93,480/-

	3 3
	2368 to 2377/Rebate/ 2011 dtd. 17.06.2011
	262/Ahd-II/2011
	16,09,952/-
	6,08,489/-
	10,01,463/-

	4 4
	2378 to 2392/Rebate/
2011 dtd. 17.06.2011
	263/Ahd-II/2011
	13,15,114/-
	4,83,930/-
	8,31,184/-

	5 5
	2396 to 2414/Rebate/
2011 dtd. 17.06.2011
	264/Ahd-II/2011
	23,35,598/-
	8,69,941/-
	14,65,657/-

	6 6
	2415 to 2434/Rebate/
2011 dtd. 20.06.2011
	265/Ahd-II/2011
	24,18,798/-
	9,05,302/-
	15,13,496/-

	7 7
	2437 to 2453/Rebate/
2011 dtd. 20.06.2011
	266/Ahd-II/2011
	19,88,485/-
	7,43,815/-
	12,44,670/-

	8 8
	2478 to 2480/Rebate/ 2011 dtd. 21.06.2011
	267/Ahd-II/2011
	3,96,412/-
	1,47,268/-
	2,49,144/-

	9 
	2490 to 2498/Rebate/ 2011 dtd. 27.06.2011
	268/Ahd-II/2011
	95,16,598/-
	37,58,095/-
	57,58,503/-

	10 
	2516/Rebate/ 2011 dtd. 27.06.2011
	269/Ahd-II/2011
	1,48,477/-
	58,940/-
	89,537/-

	11 
	2937 to 2946/Rebate/ 11 dtd. 29.06.2011
	277/Ahd-II/2011
	14,68,646/-
	7,03,121/-
	7,65,525/-

	12 
	2947 to 2956/Rebate/ 11 dtd. 18.07.2011
	278/Ahd-II/2011
	15,61,775/-
	5,90,683/-
	9,71,092/-

	13 
	2957 to 2971/Rebate/ 11 dtd. 18.07.2011
	279/Ahd-II/2011
	21,36,367/-
	9,75,486/-
	11,60,881/-

	14 
	2972 to 2981/Rebate/ 11 dtd. 19.07.2011
	280/Ahd-II/2011
	14,89,891/-
	5,49,016/-
	9,40,875/-

	15 
	2982 to 2991/Rebate/ 11 dtd. 19.07.2011
	281/Ahd-II/2011
	5,39,316/-
	2,44,731/-
	2,94,585/-

	16 
	2995 to 3001/Rebate/ 11 dtd. 19.07.2011
	282/Ahd-II/2011
	5,70,558/-
	2,66,456/-
	3,04,102/-

	17 
	3002 to 3010/Rebate/ 11 dtd. 20.07.2011
	283/Ahd-II/2011
	5,71,914/-
	2,59,479/-
	3,12,435/-

	18 
	3014 to 3023/Rebate/ 11 dtd. 20.07.2011
	284/Ahd-II/2011
	18,33,811/-
	7,11,054/-
	11,22,757/-

	19 
	3024 to 3033/Rebate/ 11 dtd. 20.07.2011
	285/Ahd-II/2011
	6,91,586/-
	2,51,233/-
	4,40,353/-

	20 
	3036 to 3045/Rebate/ 11 dtd. 20.07.2011
	286/Ahd-II/2011
	17,65,964/-
	6,93,160/-
	10,72,804/-

	21 
	3047 to 3052/Rebate/ 11 dtd. 21.07.2011
	287/Ahd-II/2011
	3,48,102/-
	1,26,493/-
	2,21,609/-

	22 
	3118 to 3120/Rebate/ 11 dtd. 22.07.2011
	288/Ahd-II/2011
	20,24,019/-
	10,06,776/-
	10,17,243/-

	23 
	3121 to 3126/Rebate/ 11 dtd. 22.07.2011
	289/Ahd-II/2011
	57,27,209/-
	22,65,538/-
	34,61,671/-

	24 
	3127 to 3134/Rebate/ 11 dtd. 22.07.2011
	290/Ahd-II/2011
	3,41,358/-
	1,43,339/-
	1,98,019/-


2.
The facts in brief of the case are that the appellant is paying Central Excise duty continuously @4% adv. (@5% w.e.f. 01.03.2011) on its products falling under chapter 3004 of the Central Excise Tariff Act'1985, cleared for home consumption availing the benefit of Notification No.4/2006-CE dated 01.03.2006 as amended and paying duty @10% adv. on the same goods, if cleared for export under claim for rebate vide Notification No.2/2008-CE dated 01.03.2008 as amended.  The appellant had paid duty from the Cenvat credit account against their clearance for export.  The appellant had claimed rebate in respect of the duty paid on export clearances.  As per the provisions of Para 4.1 of Part-I of Chapter 8 of Supplementary Manual, the goods cleared for export shall be assessed to duty in the same manner as the goods for home consumption.  Since the appellant have been paying duty @4% or @5%for the goods cleared for home consumption, they are required to pay duty at similar rate on the goods cleared for export also.  Instead of paying duty @4% or @5% for export clearances, they paid duty @10%.  Therefore, the cash rebate is not admissible to the entire duty paid @10% but the same is restricted to the amount equivalent to 4% or 5% duty and remaining amount equivalent to 6% or 5% duty is to be re-credited in the Cenvat credit account.  Further, the rebate claim, in cash, is to be sanctioned on the basis of ARE-1 and FOB value whichever is lower.  The adjudicating authority had sanctioned cash rebate @4.12% or @5.15% adv. on the FOB /ARE-1 value whichever is less and remaining amount was sanctioned by way of re-credit in their Cenvat Credit account.
3.
Aggrieved with the impugned orders the appellant preferred appeals on the following grounds :-

· that as per Sr. No.62-C of the Table, to the Notification No.4/2006-CE dated 01.03.2006, medicaments of heading 3004 are assessed to total Central Excise duty @4.12% adv.;
· that as per the Notification No.4/2011-CE dated 01.03.2011, medicaments of heading 3004 are assessed to total Central Excise duty @5.15% adv.;

· that as per Sr.No.21 of the Table, to the Notification No. 2/2008-CE dated 01.03.2006, whereunder, the same medicaments of heading 3004 are assessed to total Central Excise duty @10 % adv.;
· that they had correctly paid the Central Excise duty @10.3% under Sr. No. 21 of the Table, to the Notification No.2/2008-CE dated 01.03.2008;

· that when the learned legislature has enacted two different Tariff Notifications, in respect of the same finished excisable goods, it is upto the assessee, to choose one which is most beneficial to them for a given consignment;

· that whatever duty has been paid on the export goods, is to be returned by cheque only because when the goods are exported under CIF contract, the place of delivery is the place of removal;

· that as per sub-para 1.1 & 7.2 of chapter 9 of the supplementary instructions, rebate means refund of Central Excise duty and the same is to be given by cheque only and therefore denial of the cash rebate is unsustainable;
· that it is observed vide CBEC Circular No.795/28/2004-CX dated 28.07.2004 (F. No. 345/2/2004-TRU) that when there are two notifications available, the appellant is free to choose the one, which is most advantageous to them;

· that they rely upon the following case law :

· Mangalam Alloys Ltd. vs. CCE, Ahmedabad – 2010 (255) ELT 124 (Tri.-Ahd.)

· Collector of Central Excise, Baroda vs. Indian Petrochemicals Limited – 1997 (92) ELT 13 (SC),

· HCL Ltd. vs. CCE, New Delhi – 2001 (130) ELT 405 (SC),

· Share Medical Care vs. Union of India – 2007 (209) ELT 321 (SC)

· that vide Chapter 9 of the Supplementary Instructions, issued by the Central Board of Excise & Customs on 01.09.2001, the CBEC has clearly maintained that the expression “Refund” under Section 11-B of the Central Excise Act'1944, also means Rebate of duty paid on export goods;

· that in terms of the Para 7.2 of the Chapter 9 of the supplementary Instructions, a Refund or Rebate, is always to be given only by a cheque and the adjudicating authority, does not have any jurisdiction to allow Rebate, by way of CENVAT Credit in the Cenvat Credit Account of the appellants.

4.
Personal hearing in the matter was fixed on 08.08.2011, which was attended by Shri Harsh Adhyary, duly authorised by the appellant. He reiterated the grounds mentioned in the appeal memorandum.  

5.
I have carefully gone through the Show Cause Notices, the impugned orders concerned, the appeal and the case law relied upon.  
6.1
I find that similar case was decided vide OIA No. 224 to 231/2010 & 266 to 269/2010 by my predecessor and rejected appeal of the appellant.

I have also decided similar issue in the appellant’s own case vide OIA No. 141 to 148/2011 (Ahd-II)CE/PKJ/Commr.(A)/Ahd dated 16.06.2011 in the appeal No. 136 & 139, 141 to 144/Ahd-II/2011 and 197 to 217/2011 (Ahd-II)CE/ PKJ/Commr.(A)/Ahd dated 19.07.2011 in the appeal No.194 to 213 & 237/Ahd-II/2011.
6.2
I find that the appellant is manufacturing P & P medicines.  From 01.03.06 onwards, they were paying duty @4% adv. and w.e.f. 01.03.2011 @5% adv. as per Notification No.4/2006-CE dated 01.03.2006.  Normal excise duty rate on all dutiable goods as per Central Excise Tariff Act is 16%. In the budget 2007-08, it was decided to reduce excise duty rate to 14%. This could have been done by amending the Central Excise Tariff Act or by way of Notification issued under Section 5-A. Notification allows mere flexibility to Government. Accordingly, Notification No.2/2008-CE dated 01.03.2008 was issued prescribing duty @14% adv. in general for all the dutiable goods (except petroleum products), (which was normal rate for almost all excisable products). Products with lower rates continued to enjoy earlier rate under various notifications (including P. P. Medicaments at the rate of 4%).  The Govt. vide DOF No.334/1/2008-TRU dated 29th February’2008 has clarified as under :

“2.2 Since the reduction in general rate has been carried out by notification, the possibility of the same product/ item being covered by more than one notification can not be ruled out.  In such a situation, the rate beneficial to the assessee would have to be extended if he fulfills the attendant conditions of the exemption”.

6.3
In December, 2008, in view of general economy/ monetary crisis world-wide, the general rate was reduced from 14% to 8%. This was again carried out by amendment in Notification No.2/2008-CE (and not by amendment in the Central Excise Tariff Act, 1985).  In 2010 Budget, the general rate was increased to 10%. 
6.4
I think, one has to appreciate the objective or purpose of the notification before making any interpretation or drawing any conclusion. As explained above, general Central Excise rate was 16% till 2008 budget.  However, there were numbers of items which attracted lower rate of duty and for this purpose number of exemption notifications existed.  Not. No. 4/2006-CE dated 1.03.2006 is one such notification.  Thus in reality, only items which were earlier attracting 16% duty were chargeable to 14% duty w.e.f. 01.03.2008 by virtue of Notification No. 2/2008-CE dated 01.03.2008, which could have been achieved by amending the Central Excise Tariff Act also.  P. P. Medicaments which was chargeable to 4% continued to attract 4% (was increased to 5% w.e.f. 01.03.2011). In December, 2008 general rate was reduced to 8%. However, P. P. Medicaments even then continued to be chargeable to 4% duty. The general rates were increased to 10% in 2010 Budget. However, P. P. Medicaments again continued to be chargeable to 4%. Thus, it would be seen that P. P. medicaments were all along chargeable to 4% duty. Notification No. 2/2008-CE only provided general rate of excise duty. Obliviously, since general rate is higher, the correct rate for P. P. Medicaments was 4% (5% w.e.f. 01.03.2011) and manufacturers are supposed to pay that duty only.  Thus, Notification No. 2/2008-CE dated 01.03.2008 is not relevant for determining the rate for P. P. Medicament. 4% rate under Notification No. 4/2006-CE dated 01.03.2006 or 5% rate under Notification No. 4/2011-CE dated 01.03.2011 is more beneficial to the manufacturer. This is the only relevant notification as far as P. P. Medicament is concerned.
6.5
I also find that as per provision of para 4.1 of Chapter 8 of CBEC Excise Manual of Supplementary Instructions’2005, the goods shall be assessed to duty in the same manner as the goods for home consumption”.
6.6
The appellant was availing Notification No.4/2006-CE dated 01.03.2006 till March’2010 and all clearances including export were made accordingly on payment of duty @4% adv.  In the month of March’2010 onwards the appellant adopted Notification No.4/2006-CE dated 01.03.2006 and cleared the goods under Home consumption @4% (or 5% w.e.f. 01.03.2011) adv. and goods for export were cleared @10% adv. under Notification No. 2/2008-CE dated 01.03.2008 as amended.  In other words the appellant was availing the benefit of Not. No. 4/2006-CE dated 01.03.2006 upto February’2010 for all their clearances and from March’2010 onwards the appellant has started clearing the goods at 4% as also 10% (from March, 2011 these rates became 5% and 10%). This was done as appellant had accumulated credit and wanted to encash it by debiting higher duty and there after claiming it in cash as rebate. One has to appreciate that Cenvat credit can not be encashed except Rule 5 of Cenvat Credit Rules, 2004. Thus, appellant is trying to take benefit, which is not permitted in the law under guise of availing two Notifications simultaneously.
6.7
The adjudicating authority has denied the rebate exceeding 4% (or 5% as the case may be) in cash and the remaining amount was allowed to be re-credited in their Cenvat Account on the ground that the appellant was required to pay 4% (or 5%) and was also continuously paying duty @4% (or 5%) adv. for goods cleared for home consumption effective from 01.03.2006.

6.8
Appellant has relied upon the following case laws :
a. Mangalam Alloys Ltd. vs. CCE, Ahmedabad – 2010 (255) ELT 124 (Tri.-Ahd.)

b. Collector of Central Excise, Baroda vs. Indian Petrochemicals Limited – 1997 (92) ELT 13 (SC),

c. HCL Ltd. vs. CCE, New Delhi – 2001 (130) ELT 405 (SC),

d. Share Medical Care vs. Union of India – 2007 (209) ELT 321 (SC)

wherein Hon’ble Supreme Court has held that when two notifications co-exist simultaneously then the assessee has the option to choose any of the one notification beneficial to them.  However, here situation is different. Notification No. 4/2006-CE dated 01.03.2006 (or Notification No. 4/2011-CE dated 01.03.2011) is the only relevant notification as this notification prescribes the effective duty of 4% (or 5%) for P. P. Medicaments. Other notification only prescribes the general rate of excisable goods. Thus, above decisions of the apex court are in different situation and not as in the case here, where one notification is for general excise rate and other is for specific commodities attracting lower rate. These case laws, therefore, can not be applied in the present situation. I have also gone through the orders of the Commissioner (Appeals), Mumbai on the same issue, in the case of M/s. Cipla Ltd., Mumbai & M/s. Intas Pharmaceuticals Pvt. Ltd. However, I am unable to agree due to the above discussions.
6.9
In any case, the appellant being fully aware of the two notifications having different rate of duty has after careful thought opted to pay duty @4% (or @5%) adv. as mentioned by the adjudicating authority (which is obviously more beneficial).  Therefore, the appellant has to clear the export goods also @4% (or 5%).  Govt.’s intention was to allow only one notification, which is obviously more beneficial as mentioned in the letter DOF No. 334/1/2008-TRU dated 29th February’2008, referred above. In fact, Board in the said letter has clarified the reason why an item may be covered by two Notifications.
6.10
As regards, part payment in cash and remaining amount allowed to be credited in the Cenvat credit account, I find this is fully justified, whatever amount was payable has been paid in cash and the amount which was not payable has been re-credited in the Cenvat credit account. I find that the issue is settled by the Hon’ble High Court of Punjab & Hariyana in the case of M/s. NAHAR Industrial Enterprises Ltd. v/s. Union of India reported in 2009 (235) ELT 22 (P&H), wherein the Hon’ble High Court held as under:

“After giving our anxious consideration to the entire matter, we are of the opinion that this writ petition must fail. It would be noticed that there is no dispute regarding entitlement of the petitioner for refund, it is only the mode thereof which is the matter of contention. While the petitioner asserts that it is entitled to claim the entire fund in cash, it is the case of the respondents that the petitioner is entitled to cash refund only of the portion deposited by it by actual credit and for the remaining portion, refund by way of credit is appropriate. The first reliance of the petitioner is on the above quoted Circular No. 687. A reading of the same makes it clear that it did not deal with the distinction between the duty paid and duty payable. In our opinion, the said circular only laid down that the duty paid and payable would be refundable in cash. In the present case, as noticed above, the petitioner paid lesser duty on the domestic product and higher duty on the export product which was admitted not payable. This circular can thus, be of no avail to the petitioner”.

6.11
As such, I find that the submission made by the appellant is not tenable and the re-credit was correctly allowed in the impugned order. This only corrects the ir-regularity committed by the appellant.
7.
In view of the above, I find that the appellant is required to pay duty @4% or 5% (w.e.f. 01.03.2011) only for both types of clearances i.e. for home consumption or for export and therefore dismiss the appeals and upheld the impugned orders.

8.
The appeals are disposed off in above terms.

Sd/- 10.08.2011

(P. K. Jain)

F. No. V2(30)260/Ahd-II/2011
        Commissioner (Appeals-I),


Central Excise, Ahmedabad. 

Attested

Sd/-

(Deepak L. Arun)

Superintendent (Appeals-I)

Central Excise, Ahmedabad.

By Regd. Post A. D.

To,

M/s. Intas Pharmaceuticals Ltd.
Plot No. 457-458, Bavla Road,

Village : Matoda, Tal. Sanand,

Dist. Ahmedabad – 382 213.

Copy to :-

1.
The Chief Commissioner, Central Excise, Ahmedabad.
2.
The Commissioner, Central Excise, Ahmedabad-II.
3.
The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II for uploading on the website (soft copy directly sent on shridmc@gmail.com).

4.
The Assistant Commissioner, Central Excise Division-IV Ahmedabad-II.

5.
Guard File.
6.
P. A. File.
7.
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