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Appeal No.V2(72)238/Ahd-II/11

Stay Application No.58/2011

O R D E R

The subject appeal has been filed along with Stay Application No. 58/2011 by M/s. Rajsheela Steel Industries, 267-268, G.B.M.M., Odhav, Ahmedabad (herein after referred to as ‘the appellant’) against the Order in Original No. MP/07/Offence/11-12 dtd. 18-05-’11 dated 20-05-’11 (herein after referred to as ‘the impugned order’) passed by the Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II (herein after referred to as ‘the adjudicating authority’).
2.
The facts in brief of the case are that the appellant is a SSI unit engaged in the manufacture of M. S. Hot rolled bars.  The appellant were also availing benefit of SSI exemption and after crossing the exemption limit availed Cenvat Credit on the inputs. They have crossed exemption limit on 28.08.2010 and availed Cenvat credit on the inputs i.e.  on Iron Scrap, M. S. Miss Roll and M. S. old and used plates for manufacture of their final product. Search was conducted by Central Excise Preventive Officers on 25.09.2010 in the appellant’s factory.  A Truck bearing No. GJ-12X 0440 was found in the factory carrying 25.250 MT M.S.  Miss Roll.  The said goods were non duty paid as the same were received by the appellant without any Central Excise Invoice. The goods are valued to `5,50,450/-, involving Central Excise duty `56,650/- were placed under detention vide detention memo dated 25.09.2010 under Rule 24 of Central Excise Rules, 2002. Also shortage of stock as mentioned in the RG-1 Register i.e. 5600kgs. TMT Bar valued to `1,33,900/- and 4100 Kgs. valued to `1,06,600/-involving Central Excise duty `13,792/- and  `10,980/- totaling `24,772/- which they have paid willingly vide PLA entry No. 1 & 2 dated  25.09.2010.   However, the appellant has not accounted for 25.250 MT M.S.  Miss Roll of the excisable goods, received without proper duty paying documents from M/s. S. R. Enterprise, Ahmedabad, as cash purchase, within their premises with an intention to evade payment of Central Excise duty valued to `5,50,450/- are liable for confiscation under Clause (b) and (d) of Rule 25(1) of Central Excise Rules, 2002.  By way of such act, the appellant has thus contravened the provisions Rule 11 of the Central Excise Rules'2002 in as much as they have purchased the goods without any Central Excise invoice, Rule 24 of Central Excise Rules,2002 in as much as they failed to furnish any Central Excise invoice, Rule 10 of the Central Excise Rules, 2002 in as much as they have failed to maintain true and correct accounting of raw material and also the appellant have become liable for penalty under Rule 26 of Central Excise Rules, 2002 read with Section 11 AC of Central Excise, Act,1944.  They have purchased illicitly removed goods from M/s. S.R. Enterprise, Ahmadabad without Bills or invoices on cash basis.  The goods purchased by them were liable for confiscation.  Therefore, they are liable for penalty under Rules 26(1) of Central Excise Rules 2002.  The appellant has failed to determine and discharge the correct Central Excise Duty on the excisable goods cleared illicitly and has therefore contravened the provisions of rule 4, 5 and 6 of the Central Excise Rules, 2002.  They have failed to debit the appropriate Central Excise duty of excisable goods in respect of the clearances made by them in as much as has contravened Rule 8 of Central Excise Rule, 2002.  They failed to maintain proper accounts of their finished goods in as much as has contravened Rule 10 of Central Excise Rules, 2002. They have failed to issue any valid C. Excise, invoice in respect of the said goods cleared from their factory in as much as they have contravened Rule 11of the Central Excise, Rules 2002. They also failed to file proper and correct return with the jurisdiction officer in as much as contravened Rule 12 of Central Excise rules, 2002.  The appellant had therefore been issued show cause notice dated 18.05.2011 proposing confiscation of the goods detained under clauses (a), (b), & (d) of Rules 25 of Central Excise Rules, 2002, demanding Central Excise duty amounting to `56,650/- along with interest under Section 11A (1) & 11AB of the Central Excise Act, 1944 invoking the extended period of 5 years, proposing penalty under Rule 25 of the Central Excise rules, 2002 read with Section 11AC of Central Excise Act, 1944. 

3.
The Show Cause Notice was adjudicated vide impugned order whereby demand for `56,650/- was confirmed and the seized goods valued to `5,50,450/- was confiscated. Allowed redemption of the goods in lieu of confiscation of `1,37,000/- and also imposed fine of `1,00,000/- in lieu of confiscation of Truck bearing Registration No. GJ-12-XX-0440.  Since the goods has already been released provisionally B-11 bond, the Security of `2,37,000/- and the Bank Guarantee were ordered to be appropriated in case the option of redeeming the goods is exercised by them.  Confirmed the duty amounting to `10,980/- demanded and appropriated the same towards the duty paid.  Also, confirmed the duty amounting to `13,792/- demanded and appropriated the same towards the duty paid. Imposed penalty amounting to `24,772/- under the provisions of Section 11AC of Central Excise, Act, 1944 against the appellant.  As the appellant had made payment of the penalty amounting to `6,193/-(25% of duty confirmed), the benefit of Section 11A(1) be available for the reduced penalty of 25% of duty confirmed and ordered to adjust the same against the penalty imposed upon them.  Also imposed penalty amounting to `56650/- on (Confiscated goods) under Rule 25 of Central Excise, Rules,2002 read with Section 11 AC of Central Excise Act, 1944.

4.
On being aggrieved with the impugned order, the appellant had filed the appeal along with stay application on the following grounds:

· that they have made payment of applicable duty on  shortage detected in physical stock of finished goods and raw material and subsequently debited penalty equal to 25% of the duty;
· that in view of decisions of Hon’ble  Tribunal the seized material and truck cannot be confiscated. However the adjudicating officer has confirmed the demand imposing fine and penalty.

· that the seized material were detained by the officers was not correct, as duty paying document of the said material has been produced at the time of investigation; 
· that the seized goods and the truck were released to M/s. S. R. Enterprise and not to the applicant, therefore , the imposition of fine and penalty in lieu of confiscation on the applicant is not correct, proper and legal and without authority of the law.
· that the raw material placed under seizure was not manufactured by the appellant, but, received by the appellant under the cover of duty paying document i.e. invoice no. 2545 dtd. 24.09.09 issued by M/s. Neelkanth Concast Pvt. Ltd., though not in the name of appellant, but in the name of trader M/s. S.R. Enterprise;

· that the said material was loading from the truck at the time of visit of the officers which is verified from the fact at para-4 of the impugned order, therefore the order confirming the demand on the raw material is not correct and legal and liable to be set-aside;
· that the adjudicating authority has not given any finding for not accepting the decisions of Hon’ble Tribunal in support of their contention that the raw material can not be confiscated; 

· that the appellant was not the owner of the goods as well as the truck placed under the seizure the same is reflected at para-11 of the Show Cause Notice and at para-11 and 19 of the impugned order that the goods as well as the truck have been released to M/s. S R Enterprise who is the actual owner of the goods and the truck and not to liable for any fine or penalty.  
4.

Personal Hearing held on 20.07.2011 which was attended by Shri Vijay B. Joshi, Advocate, duly authorised by the appellant. Learned Advocate stated that the appeal is only in respect of (i) & (vi) of the OIO.  This relates to truck and raw material seized by the department.  He further argued that though seizure took place in their factory but these were released to M/s. S. R. Enterprises on execution of bond and bank guarantee by them.  Therefore duty, redemption fine and penalty should be recovered from M/s. S.R. Enterprises and not from appellant. He further stated that the department has not issued any SCN to M/s. S.R. Enterprises except for penalty under Rule 26.  No penalty under Rule 26 is imposed in the final order.  Learned Advocate stated that since goods, truck were released to M/s. S. R. Enterprises, they are not required to pay duty, redemption fine & penalty under Rule 25(1) and proceedings against them may be dropped. 

5. I have carefully gone through the Show Cause Notice, the impugned order and the appeal.
6. I find that the appellant has willingly paid the duty and penalty on the raw material and the finished goods found short and has therefore not disputed the said confirmed demand of `24,772/- and penalty imposed on the said goods.  The appeal is filed only in respect of demand of `56,650/- involved in goods seized, fine of ` 1, 37000/- and `1,00,000/- in lieu of confiscation of the goods and Truck bearing Registration No. GJ 12-XX-0440 under Rule 25(1) of Central Excise, Rules 2002.  As the goods has already been released provisionally B-11 bond, the Security of `2,37,000/- in the form of Bank Guarantee is to be appropriated.
7. The appellant argued that the raw material placed under seizure was not manufactured by them.  The appellant further argued that the raw material placed under seizure were not intended to be removed without payment of duty after taking cenvat credit on the same.  The appellant argued that he has produced the copy of the invoice, in the name of M/s. S R Enterprise, Kathwada, from which duty paid nature of the raw material was established.  The appellant further argued that the adjudicating authority has erred in imposing fine and penalty on the appellant because the owner of the goods and the truck placed under seizure is M/s. S R Enterprises.
8. I find that it is alleged that 25.25 M.T. of Miss Rolls without any valid duty paying documents, was brought into the factory of the appellant, involving Central Excise duty `56,650/-.  It is further, alleged that the said goods were cleared from the supplier factory M/s. Nilkanth Concast Pvt. Ltd., Kutch, to the registered dealer, supplier M/s. S R Enterprise, Kathwada and not to the appellant.  I find that at the time of search Shri Sanjay M Gupta produced the Bill No. 2545 dated 24.09.2010, issued by M/s. Nilkanth Concast Pvt. Ltd., Kutch in the name of M/s. S R Enterprise, Kathwada.  Since the goods were without any proper invoice, the same were placed under seizure.  I find that the appellant has produced duty paying document, though in the name of M/s. S. R. Enterprise. However, there was no invoice or other documents from M/s. S. R. Enterprise. M/s. S R Enterprise, have thus facilitated the appellant in providing them the goods without an invoice, though the goods were duty paid and the duty paying document addressed to the registered dealer was available.  I find this a connivance between the appellant and M/s. S R Enterprises. Once the goods were used by the appellant, final product would have been cleared clandestinely by the appellant. Further, M/s. S R Enterprise would have issued invoices to some one else without supplying goods.  Since, the goods were duty paid, as found by the adjudicating authority, in para-26 of the impugned order, the duty demanded on the appellant does not hold water.  Moreover, the duty can be demanded from M/s. Neelkanth Concast Pvt. Ltd., Kutch who has supplied the goods and not from appellant.  I further find that the goods are purported to be received from M/s. S R Enterprises, without cover of any document or dealers invoice, so as to facilitate the illegal activities of the appellant; the goods are rightly confiscated under Rule 25 of the Central Excise Rules'2002. Rule 25 as explained in the impugned order covers all excisable goods whether raw materials or finished goods.
9. I also find that the Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II, vide letter dated 27.07.2011 has informed that the raw materials and Truck were released to the appellant and not to M/s. S R Enterprise (through Bond & Bank Guarantee is of M/s. S R Enterprise).
10. I find that it is the appellant who has procured the goods, without cover of any legal document.  This was with an intention to manufacture and clear the goods clandestinely by the appellant.  I find that the adjudicating authority has not committed any error in imposing redemption fine in lieu of confiscations. Similarly, there is no error in imposing penalty on the appellant. However, the duty demanded does not hold water.
11. In view of the above discussion and finding, I reject the appeal filed by the appellant to the above extent and upheld the impugned order to the above extent.
12. The appeal and stay application are disposed off in above terms.

(P. K. Jain)
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